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- i o Annual Review of Developments in Instructions ., .. ., .

[

SRS SN

ColbnélGaryJ. Holland C .
SRR e e e - Circuit Judge, 2d Judicial Circuit ~. | . S

United States Army Trial Judiciary -

SiLniesn g U e " ; Fort Stewart, Georgia . -.

‘Introduction ~~

This article reviews ‘significant instructional issues arising
in the military criminal justice systém in 1994.1 Tt offers prac-
tical tips and insights for both military judges and counsel.

Most of the developments discussed in this article are based °
on-case law and change 6 to the Manual for Courts-Martial -
(Manuial).2 ‘However, this article also will discuss instru¢tion-
al developments contained in updates to the Military Judges’
Benchbook (Benchbook)? promulga_téd’by the Office of the
Chief Trial Judge, United States Army Trial Judiciary. Dur-
ing the past year, five such updates were-issued. The most
extensive of these updates completely revised the trial script '
contained in Chapter 2 of the Benchbook.* An-updated check- *
list of Benchbook instructions, including new instructions con- -
tained in the updates, may be found at Appendix A of this
article. o O ‘. ={ R it

Instructions on Offenses

The ‘military judge must instruct:on the elements. of the
charged offenses.  In United States v. Valdez,5.the accused
challenged the judge’s instructions on the elements of
unpremeditated murder. The prosecution charged that the

I'This article is onc in a series of annual articles reviewing instructional issues. See, e.g., Gary J. Holland & R. Peter Masterton, Annual Review of

Instructions, ARMY Law., Apr. 1994, at 3.

2MANUAL FOR COURTS-MARTIAL, United States (1984) (C6, 23 Dec. 1993) hereinatter MCM]. Change 7 fo the Manual, approved on 10 Novermber
contain any significant changes in the area of instructions. Exec. Order No. 12,936, 59 Fed. Reg. 59,075 (1994). R '

3DEP'T OF ARMY, PAMPHLET 27-9, MILITARY JUDGES® BENCHBOOK (1 May 1992) [hereinafter BENCHBOOK].

Memo 11).

. Maj‘br""R. Peter Mastenbh '
v :.: Instructor,:Criminal Law Division (
The Judge Advocate General’s School, U.S. Army .

accused murdered his daughter by not only actively participat- .
ing in her physical abuse, but also by deliberately withholding
medical attention. The .accused-contended that a conviction
for unpremeditated murder could not:be based, in whole or--
part, on omissions, rather than affirmative acts. Recognizing .
that Article 118(2) of the Uniform Code of Military Justice ::
(UCMYJ)S does not specify the nature of the conduct which can
constitute a killing, the Court of Military Appeals (COMA)?
reviewed the legislative history of Article 118 and the nature

" of murder at common law to conclude that “the military judge

did not err in instructing the court members that a calculated .
withholding of medical attention, alone or in combination ;
with physical abuse, plus a specific-intent to inflict great bodi-
ly ‘harm or to cause death, stated the essence of unpremeditat- .
ed murder.”® - i o ;

‘In United States v. Peszynski,? a dividled NMCMR found
that 'the military judge’s instructions failed to provide mean- -
ingful guidance to the court members concerning “sexual :
harassment” offenses-alleged under Article 134.10 The
accused was charged with making repeated and unwelcome .
comments, gestures, -and physical contact with female
employees at his off-duty, part-time, on-base place of employ---
ment. In a bill of particulars, the trial counsel provided specif-
ic examples of the comments and gestures and indicated that

R A

Developmen;s‘in -
1994, did not.

W
F

4Memorandum, U.S. Army Legal Services Agency, JALS-TJ, subject: U.S. Army Trial Judiciary Benchbook Update Memo 11 (19 July 1994) (herpinafter Update

540 ML), 491 (CMLA. 1994). ‘ ‘ ’ e
SUCM]J art. 118(2) (1988):

b
. v RN
o S VL INE AR B

70n 5 October 1994, the National Defense Authorization Act for Flségl Yém'"1995. Pub. L. No. 103-337, 108 Stat. 2633 (1994), changed the name of the Unit;d
States Court of Military Appeals to the United States Court of Appeals for the Armed Forces (CAAF). The same act also changed the names of the various Courts
of Military Review to the Courts of Criminal Appeals. In this article, the title of the court that was in place at the time the decision was published will be used.
8Valdez, 40 M J, at 495. . In a similar case, United S‘tates‘\(. Cowan, 39 M. 950 (N.M.CM.R. 1994), the court members convicted the accused of involuntary -
mansfaughter in violation of Anticle 119, UCMYJ, after the judge gave somewhat inconsistent instructions as to whether the members had to find that the accused’s bg
stabbing or failure to provide timely assistance or both was the cause of the unlawful killing. In Cowan, the Navy-Marine Corps Court of Military Review
(NMCMR) held that the inconsistent instructions were insignificant because the prosecution “unquestionably proved” that the stabbing occurred. Id. at 955, -

940 M.J. 874 (N.M.C.M.R. 1994). .

I0YCMI art. 134 (1988).

MARCH 1895 THEARM\C LAWYER =DA PAM 27-50-268. 3.




they were of a sexual nature.!! The judge instructed the mem-'*:

bers that the offenses equated to “sexual harassment” and,

o

besides giving the factual allegations in the specifications as - °

elements, the judge defined “sexual harassment” as including
“repeated or deliberate offensive comments or gestures of a

sexual nature.”12 The NMCMR faulted the judge in not pro- *

viding “meaningful legal principles for the court-martial’s

consideration™? by failing to provide any standards for the " «

e

“tembers, but merely provided facts from which the members

could if they desired, infer other facts.16
AU RETTW TR

k l satIn Umted States v. Commander,)7 the accused was a
“"bodybuilder, who, knowing that military physicians would not
- prescribe anabolic steroids for a nonmedical reason, had a

German physician prescribe steroids for him. At the court-

- martial for. wrongful possession and use of the steroids, the

members to distinguish noncriminal conduct from‘¢riminal® \:-»military judge instructed the members that the accused’s pos-

conduct. The accuracy of this assessment is questionable ‘u:+

because the judge instructed the members that the comments

had to be offensive and either. prejudicial. 1o 'good: order and -

distipline orof a-naturé to bring discredit oh the armed forces.

i

Pérhaps the only value Peszynski:has: for. practitioners is that
trial counsel must'be specific’in alleging criminal: behavior to -

ensure ‘that judges havefa complete basns for formulating
mStl’l.lCthl‘lS e 0 X1t PR (N DA T TR ORI
P en rh aoh o LS

Pl L iy i e : [ER
While. Peszynskz mvolved a judge not: giving enough

instructions, another NMCMR case involved an allégation
that the judge provided tob much explanation ‘in his instruc-:-
tions. | In:United States v. 'Sneed,14 the ‘aecused was the evi-

dence custodian for theimilitary police at Camp Lejeune,

North Carolina. He was convicted of: wrongfully disposing of -
military property in his evidence room:':One of the issues was '

whether the property—which included money, brass knuckles, -
a gym bag, caps, a bottle of cologne. and pornographic maga-
zines—was “military” property Thé'judge instructed the
members that they could, but were not required to, find 'that |
the items were military property if they were “surrenderéd to -

the ‘military for-use as evidence” and that “maintaining items "
of evidence is an indispensable part of the [militdry] court sys-...

tem:”!3 ' The NMCMR found that the judge’s expanded -
mstructlons did not 1nvade the :fact-ﬁndmg role of the court. ;
l. Cooe ey iwenian e '

: e Y

SRRt
EERR AP

1} peszynski, 40 M.J. at 876.
12 ap gyt R e T e s e e

13/d. at 882, See also Umted States v, Diaz, 39 MJ. 1114 (A.F.CMR. 1994) (setting aside a “harassment” offense under Arucle 134 because the Judge dxd not .

O ERT RN

A

R IR

session and .use would be wrongful if the prescription was

obtained by fraud or for other than legitimate medical purpos-
es. The judge further explained in detail what a legitimate
medical purpose was, in accordance with instructions that he
had discussed with counsel and to which the defense counsel
had no objepuons po !‘.‘ !

[ AN

On appeal the accused argued for the ﬁrst trme that a leglu-

mate, medical purpose is [*any purpose for. which a drug may

be prescnbed legally” and to be guilty . of the offense. the act |

of prescribing the steroids also must be rllegal_‘lﬁ,uThe accused )
argued that prescribing steroids for bodybuilding was legal in. .,
Germany, )% The Air Force Court of Military ;Review.:
(AFCMR), found no ‘error, in the judge’s instructions and glso

found that the defense counsel’s affirmative acceptance of:ithe .
judge’s proposed instructions constituted waiver.20 \While the .,
judge in :Commander should be commended for providing -
meaningful guidance to the members,, defense counsel also -
should note that to. preserve instructional issues for appeal,
they should be reluctant to agree to any instruction not fully in .
the best interests of the accused.

N RO .‘1‘,""'.::

During 1994, the Office of the Chief Trial Judge, United
States Army Trial Judiciary, published:sevéral uypdatéstorthe
Benchbook dealrng with instructions'on offenses.o These -

SRt JRTE SO ELEIN TRV FU AN H SN 1 A5 A &

define the terms“harass” or “harassment”). Diaz mdlcalEd l.hat lhe ]udge must hot only lnstruct on l‘he elements but must deﬁne any lerrns essentml to an under- :

standing of the elements. ld at 1118-19.

1439 M.J. 849 (NNM.CM.R. 1994),

ot} T R P TN i TR B ot bt
I57d. at 851, ST RTIETRY e

1614, at 851-52.
1739 M.J. 972 (AF.CMR. 1994).

8
I’d at978 ady b SO Rl e RO RSB 2 T

19 At trial, gov mmenr physlelan tesuﬁed that, ‘although] prescnbmg stemlds for bodybulldmg ls not aeee ed as good lnedncal praeuee mdennany, some German '

physicians are Willing to'do s0. 1d. '

20)d, at 979 Failure 10 object to instruchons bet‘ore the eourt members e’lose to delrbemte conshtutes Waxver l;bsent plam error MCM sapra note 2, R C.M )

920(f). "l b e

4t

T T O

S RIIUT LS PRI
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updates concerned the elements and definitions mvolved in
attemﬁts under Article 80, UCM]J, 21 drdnken, lmpalred or

reckless operation of a vehicle, ‘aircraft, or ‘vessel under Arti--

cle 111, UCMJ,2 rape, carnal knowledge and sodomy under-
Articles 120 and 125, 'UCMJ,23 and solicitation24 and
adulteryzﬁ undet Article 134, UCMJ.6 Thesé update instruc-
tions are intended to ensuré that military'judges incorporate
the latest statutory changes and case law into their instruc-
tions. However, even with these updates, blind adherence to

the Benchbook 'istructions, without updating them'in -

response to current law and tailoring them to the facts, may
cause the military judge to farl in prowdmg meanmgfu] advrce
to the court members. TR

N vl
)‘ . s i i

AR

In United States v. Foster.z" one of its most srgmﬁcant deci-
sions in 1994, the COMA adopted the “eléments” test as the
test for determining if one offense is a lesser-included offense
of another. This'is the same test that the COMA adopted in
United States v. Teters® as the test for determining if offenses
are multiplicious for ﬁndmgs purposes. Because of language
that the COMA used in Teters, some practitioners and com-

i 7 poaine Ty ST

s,

o

Lesser-[ncluded Ofl'ense Instructmns BRI

mentators foretold that the eleients test aisc would be applied
in thé area of lesser-included offensés.29 ‘Foster was- srgmfi—
cant because it resolved this issue. However, the COMA ‘may
have added to the confusron by gomg beyond t.he elements
test ! : “, o o
Technlcal Sergeant Foster ‘was charged with’ forc1ble
sodomy. The court convicted him by exceptions and substitu-
tions of an indécent assault. - The AFCMR held that itidecent
assault was'not & lésser-included offense of forcible sodomy
because indecent 4ssault, unlike sodomy, require$ that the vic:"
tim not be the spouse of the accused. 'The AFCMR held, how-
ever, that a conviction of indecent acts with another could be «
sustamed asa lesser-mc]uded offense of forcrble sodomy 30

" The COMA granted review of the: AFCMR decrsron After
deciding to adopt the ‘elements test, ‘thé COMA had to decide -
whether the additional element of prejudice to:good order and
discipline ot servrce drscredrtmg conduct, contained‘in the
indecent acts offense under Article 134, UCMJ 3t ‘prevented it -
from being a lesser-mcluded offense of sodomy under Article
125, UCMI3 1f so,*any offense charged under the first two
clauses’ of Artwle 134 could never be a lesser-mcluded offense’

BU N PERE 3 Fia
. 5. RELNCE RTINS : : Y

_— Ler ey e o, T 1 e
[RCERE A (R S R IR PR I S RIS v

SHEE SR R LR I o3t s el N

2 UCM.I art. 80 (1988). Memomndum. Us. Army Legel Servrces Agency. JALS-TJ subject .U.S. Army Tnal Judlcrary Benchbook Update Memo 9 (7 Jan 1994)
[hereinafter Update Memo 9]. The update mstructton modifiéd the definition of “more than Mere preparauon“ in the elements to reﬂect that the reqursnte overt..
acf(s) must be a substantial step and a direct movement toward the commission of the intended’ ‘offense. See United States V. ‘Schoof 37 M 1. 96 (C.MA* 1993),

United States v, Byrd, 24 M.J. 286 (C.M.A. 1987).. A

":". E s : PO Do

2UCMI art. 111 (Supp. v l993). Memorandum. U S Army Legal Servrces Agency. JALS TI, subject Us. Army Tnal Judlcrary Benchbook Update Memo lO
(28 Feb. 1994) [hereinafier Memoa 10)." The updaté'instruction modified ‘the elements and definitionis to clearly define four scparate offenses under Article 111+
those situations where the accused (1) was drunk; (2) had a specific alcoliol level; (3) was reckless or wanton; and (4) was impaired by a controlled substance. The
update was promulgated in response to change 5 to the Manual, MCM, supra note 2 (CS, 15 Nov. 1991), and the 1992 and 1993 amendments to Article 111,
UCMIJ. Change 5 changed the definition of “operating” to clarify that it includes starting an engine, without moving the vehicle, aircraft, or vessel. The amend-
ments to Article 111 completely revised the text of the article and added a prohibition on operating a vehicle, aircraft, or vessel with an alcohol concentration at or ™

above .10 grams per milliliters of blood or .10 grams per 210 liters of breath.

p s R
2UCMI art. 120 (1988 & Supp. V 1993); UCMJ art. 125 (1988); Memorandum, U.S. Army Legal Services Agency, JALS-TJ, subject: U.S. Army Trial Judiciary
Benchbook Update Memo 12 (15 Aug. 1994) [hereinafter Update Memo 12]. The update instruction modified the elements to correspond to the 1992 amendment
of Article 120, UCMYJ, and to further define the concept of constructive force in the offenses. The 1992 amendment of Article 120 eliminated the requirements in
the offense of rape that the victim be female and not the wife of the accused. Although rape still requires sexual intercourse between a male and a female, under the
1992 amendment it is possible for the perpetrator to be ferale and the victim to be male.

24Memorandum, U.S. Army Legal Services Agency, JALS-TJ, subject: U.S. Army Trial Judiciary Benchbook Update Memo 13 (23 Nov. 1994) [herernafter
Update Memo 13]. One main item changed by the update was the inclusion in the instruction that the person sohclted must have known that the act solicited is part

of a criminal venture. See United Smtes v. nggms. 40 MJ 67 (CM.A. 1994).

l’ § i S b

ie \,'LM vl

25Update Memo 10, supra note 22.. The update added a definition of sexunl intércourse and opuonal mstrucuons on penetratron and prejudree to good order and

discipline or service discrediting conduct. See United States v, Perez, 33 M.J. 1050(ACMR.1991). . SRy

26UCMI art. 134 (1988).
7740 M.J. 140 (CMLA. 1994).

FRET RS (et

2“37 M.L. 370 (C M.A. 1993), cert! demed ll4 S. Ct 919 (1994) Teters states t.hat in determlmng whether offenses are mulnphclous. one need only eompare the :
elements of the offenses: to be multiplicious, the elements of one offense must be a subset of the other’s elements.

2 See, e.g., Gary J. Holland &' W|Il|s C. Hunter. United States v. Teters More Than Meets rhe Eye ? ARMY LAW Jan 1994 at 16.

X Foster, 40 MJ. at 142.

31YCMY art. 134 (1988).

Phenss D oTRep CERS T Ay T el

274, dre. 125 (1988).
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of an offense charged under. Articles 80 through 133, UCMJ,3
which do not gontain the prejqdrce to discipline or servnce dxs-~
credmngelement TN E R _1 T

o

A LT oo o
The COMA declded that th1s addrtlonal element did not
prevent indecent acts from being a lesser-included offense of
sodomy." It stated that {{t}he enumerated articles are rooted in
the-principle that such conduct per se is either prejudicial to.
good order and discipline or brings discredit to the armed,
forces; these elements are implicit in:the enumerated
articles;”?4 - The COMA held, therefore, that Article 134
offenses ‘may be lesser-included. offenses of the offenses enu--
merated in Articles 80 through 133 G it
. i el L IR i
‘Under the elements test an offense is a lesser-
included offense if all the elements of the “lesser” offense com-
prise a subset of the elements in the “greater” offense. Howey-
er, practitioners may not do a literal, strarght-lme, quantitative .
comparison of. the elements to determine if the ¢lements, of one ,
offense are a subset of another. -The COMA -indicated that
“subset elements can either be quantitatively or qualitatively |
lesser.”35, The COMA also stated that, when using the qualita--
tive. approach; the elements must be lmed up reahstlcally to,
determine whether each element of the lesser offense is “ratio-
nally derivative” of one or more elements of the greater
offense.3¢ In Foster, the COMA held that the first two elements
of indecent acts (commission of a wrongful act and indecency
of the act) were qualrtatwely lncluded in the elements of
forclble sodomy (unnatural earnal copulatron by force and wrth-
out the consent of the victim), thereby, making it a lesser-
mcluded offense. Whether the COMA actua]ly has clarified

T

e e ey

e 4
what constitutes a lesser-included offense remains to be seen.’i

Qualitative comparisons leave much room for litigation.. -

K DA

531d.ats. 80-133 (1988).
MFastéﬁ%’iMJ‘.'Ett'fléI: Lo ‘:f’”
R A TSN AN T

B4 ar1as Beq

36!dn1146 . ' i . .
I RN SR TR R A B RN l" wi H i A Srrat l,v v

dn .Foster, the: COMA: also questioned, without deciding,
whether;the lower.court was correct when it held that indecent
assault—-w;th ,1ts addmonal element requiring the wetrm not
be the spouse of the accused—-was not a lesser-mcluded
offense to: sodomy, 38 ,Of greater concern for counsel and
judges may. be the. COMA s recent reference to the proposi-
tion that mdecent assault is-a lesser-mcluded offense of rape.3?
Whether one logks at ele;nenm on.a quantitative or a quallta- :
tive level, it would seem that the - specrﬁc Jintent crime of inde-
cent assault would not be a  lesser offense; to, the geperal intent
cnmeofrape.; -rf“gp EPT EPE T

i

i P

gl 1 ‘!,‘1 : Sy E
At least the COMA has clarlﬁed whether an- Artrcle 134»
offense can be a lesser-included offense of another substantive
offense. By implementing a qualitative analysis rather than a
strict quantitative analysis, however, the COMA has not pro-
vided an easy solytion for determining lesser-included offens-
es.’, Furthermore, the COMA may shave slipped back into,
applying a:standard similar to the “fairly embraced”. test, .
which it rejected in Teters in favor of the 1‘elements" test.90 -
G Instructlons on Defenses e
~{3: { ‘»' - 5o A ol
In 1994 the Umted States Army Tr1a1 Judicrarl; 1ncorp0rat- i
ed into the Benchbook a new instruction on the affirmative
defense of self-help under a claim of nght a1 Although the
Manual does not llst this defense, 42 military courts recogmze
. that, in’ 'some cases, Self help is’ an afﬁrman\(e defenSe The
Judge has a duty. to_jnstruct on the' self—help defense when
some evidence exists that the'accused took, withheld, or’
obtained property under an honest beljef that the accused was -
enntled to the property as the owner or as collateral for a debt

- .oweéd'to the accused.#3  Including the instruction in the Bench-’

T DT e e P by RS RN

n Even the 'COMA indicated that “sound prnctlee WOuld dictate thé prosecutors plead not only lhe pnnctpal offense, but also any analogous Article 134 offenses as '
alternatives.” Id. at 143. If the Article 134 offense is truly a lesser-included offense, ‘what need exists o allege it separatély from the principal offensé? If the
offense is a lesser-included offense, the lesser offense should be dismissed prior to the trial on the merits as being muluplrcrous with the principal offense. If court
memnbers try the ease, ‘the suggested altemative charging potentially could Pre]udrce the confrt members Against the accused based on the increased number’ of
charged offenses. The COMA’s gratuitous statement illustrates an example of the ‘ppellate court doing fittle to assist frial judges and counsel, who must npply its’
ambiguous decisions in the courtroom. R -

30[d. at 145 n.5.

39Un|ted Stntes v. Schoolﬁeld 40 MJ l32 I37 n. 7 (C M A. 1994) (“It is well estabhshed as g matter of Iaw that mdeoent assault is a lesser-mcluded offense of .
rape.). ST Vi f o [ IR TR | R

[FEET AT ."w“ B RIS Ry [TV ”ihql . '..ﬂ,: e T i‘;.z, g e

40See Note, One Step Forward, Two Steps Back The law of Lesser-lpcluded O,ﬂ’enses After Umted States \2 Foster ARMY LAW Jan 1995 at 50

R

41 Update Memo 13, supra note 24, para. 5-18. co

42MCM, supra note 2, R.C.M. 916. LR R A

425{: e.g., United States v. Birdsong, 40 M.J. 606 (A.C.M.R. 1994); United States v. Gunter, 37 M.J. 781 (A.C.M.R. 1993); United States v. ‘Smith, 14 M.J. 68
( A. 1982).
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book should make it more drfﬁcult for counscl and judges to
ovet‘look thlS defense.: HHP veo it

R . '!,i‘;‘,,_'i* ' R

A recént example :of .the self-help defense -arose in.United

States v. Birdsong.#. Specialist Birdsong was estranged from

her military husband, but had’custody of their daughter.

Although Specialist Birdsong was entitled only to a portion of

her husband’s Basic Allowance ifor Quarters (BAQ) for sup-:
porting their child,45 she testified. that 'she believed that ther:
husband owed her the entire amount of his BAQ and another.

$1500 arising from an unrelated debt.. She was charged with
forging allotment forms (directing that these amounts be

deducted from her husband’s pay) and larceny of the money -
which resulted from the forged allotments, The members con--

victed Specialist-Birdsong of both-the forgery and larceny
offenses without the benefit of any instruction on the self-help
defense; neither the judge nor counsel recognized the defense
as being in issue.. The Army Court of Military Review
(ACMR) held that Spccnallst Birdsong’s testimony was suffi-

cient to suggest that.she honestly believed that her husband:

owed her the money as repayment of a debt and as support
payments owed her on behalf of their daughter 46 The ACMR

held that the ‘military: judge erred in not,giving the instruction

as to the larceny offense,:but that self-help did not apply to the
forgery offenses, as self-help will-not excuse the use of fraud
in-inducing third parues to pay money from another 'S
account 47 i : f -

Another new .instruction placed in the Benchbook covers
those situations when the evidence tends to negate a necessary -
mens rea involved in an offense8 : The Manual states that an.

accused may present evidence as to a mental disease or defect
only if it amounts to a complete lack of mental responsibili-
ty.49 This prohibition also applies to evidence relating to any
requisite state of mind for any offense—such as specific

intent, knowledge, premeditation, or willfulness,5¢  However, -. -

.
wok

4440 M.J. 606 (A.C.M.R. 1994).

the COMA has declared these provisions of the Manual
invalid.5!..The new Benchbook instruction codlﬁes the
COMA’sdecnsron . g St
The new mstrucuon should be used in cases where the evi-:
dence raises the question of whether the accused possessed the .
necessary state of mind for an offense even.though the evi-
dence does not raise a defense of lack of mental responsibility.
Unlike the defense of a lack of mental responsibility—where
the court members must make predicate findings relating to
the accused’s mental condition—the “defense” of lack of
mens rea requires only that the members have a reasonable
doubt that the accused had the requisite state of mind.
Additionally, the Benchbook instruction on partial mental
responsibility has been revised to comport with the new
instruction on evidence negating mens rea.52  The defense of
partial mental responsibility exists in military law,53 despite
the statement in the Manual to the contrary.5¢ The new
instruction on partial mental responsibility should be used:
when the evidence raises both the defense of mental responsi-
bility and the question of whether the accused possessed a:
necessary mens rea element. .. This defense is essentially.the
same as the “defense” of lack of mens rea; it requires only that
the:members have a reasonable doubt that the accused had a

, requrslte state of mind. :

In 1994, the COMA decnded two cases that mvolved,
mstructlons about the defense of inability. In United States v. ,
Barnes,’s the accused obtained permission to take time off to
have his car repaired so long as he reported to work the next
morning. When Sergeant Barnes failed to appear at work the
next day, his excuse was that, after having the car repaired, a-
couple approached him asking for a ride to a location approxi-
mately forty to seventy miles away for which they would pay

. him fifty dollars. The accused stated that he accepted this

P

455ee DEP'T OF ARMY, REG. 608-99, FAMILY SUPPORT, CHILD CUSTODY, AND PATERNITY, para. 2-4 (4 Nov. 1985) (noncustodial military parent must pay dn amount
equal to the difference between BAQ at the with dependent rate and BAQ at the without dependent rate to the military parent having custody of the child(ren)).

46 Birdsong, 40 M J. at 610.
47Id at609n 2 B

48 Update Memo 9, supra note 2l para. 5- l7

49MCM, supra note 2, R.C.M. 916(K)(2).+1i 1.0 ¢ by

0. S Coi T e e SR Ly

BRI T RSN

31See Ellis v. Jacob, 26 M.J. 90 (C.M.A. 1988); United States v. B;:rri. 33 M.J. 337 (CM.A. 1991). ‘

52pdate Memo 9, supra note 21, para. 6-5.
S3Ellis v. Jacob, 26 M.J. 90 (C.M.A. 1990).

SMCM, supra notc2 RCM. 916(k)(2) SRR ) W

5530 M.J. 230 (CM.A. 1994). ' o
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offer-and, on arriving' atthe designated location, oné .6f the!
passengers pulled a'guri on him, took is ‘car and the fifty 'dol- i
lars, and forced him to walk home. This excuse surfatédat:
trial through the testimony of the accused’s direct supervisor;
howevet, the miilitary judge failed to instruct on the defense of
phy'sica'l inability to return:” The COMA' held ‘that the judge’
erred In' failing to: ‘give the mstructlon 56.‘This'case serves asa:
remmder that: " L6510 ,.7;« IR R ;
e Tdionn eay Dot e T LI
credxbllnyfhnd the persuasweness of {one s] ol
" i story are irrelevant to: whether an affirma- ¢ i
& tive defense: ‘has ‘been raised. .. Itismot .~
necessary that the evidence Wthh raises an' 1 96D
issue be compelling or convincing beyond a
i1 1 fedsonable’doubt. ‘Instead; ‘the instructional® !
f”"““ gty “arises'whenever “soie evidence™ iyl

S peas presented to which the fact: finders: mlght LRI
gt “attachcredlt i’ they so desire. 5700 ¢ g
wan of T i it et mi s e o

Becausé some eviliehce exisfed to show ‘that Sergeant:
Barries’s “failuré to return was not the result of ‘his own will-
ful and deliberate'conduct,” the military judge was'reQuired tof
mstruct on the affirmative defense of 1nab1|1ty t6 return.”s8.~
St TR TR TR I (BT N 3 T Fo I TR RIS (o7 SN FRPIS TN
fi fn UnitedStates v: Meeks,595{he-accused,fSergeantMeeks,"
was ordered to deploy to Southwest Asia. ‘After receiving this -
order, Sergeant Meeks sought medical help for depression
and, ‘dfter receiving treatmént, he 'was diagnosed as being
deployable. His commiander then gave him an order to begin
processing for 'the deployment; {o which the accused respond-1
ed,"*I'cdn"t.”60: A Samtyiboard whnch convened before the

!

S I A TP TTIY ST L TN ESTRENE DA (Lt ch
T '!""‘. . B
; IR P A 0 et
T OGS : i
5614 at232 B, disiie e L e o ,

trial; found that Sergeant Meeks was suffering fram-an-adjust-:
ment disorder “rendering him unable to ohey the otder. 0
deploy.”s! The defense’s trial strategy was to show Sergeant
Meeks!s:inability to obey the order, due to his anxiety. and
depression. - As a. result of this strategy,-the military judge’
gave an’instruction on' the defense of ‘partial mental responsi-
bility,52 but refused to give any instruction on physical'inabili-.
ty.63- The ‘accused contended:that:he was entitled to both, but!
the COMA held ‘that because ‘the physical’ inability: defense;
was¥inektricably tied” to the lackiof mental responsibility
defenge,. a separate’instruction:on physical.inability was’
unnecessary.54 When'similar defenses:exist regarding an’
offense, the better and safer approach: for military judges:
would be ‘to instruct-on all defenses raised orito obtain an
affirmative: waiver from!the: defense on ore or moré of the’
defense555 IR R TRIN DI Ve Ve ot gt “ SN
nLEs J1 s NLGLUT s D e [R50 BRI v S I
¥ Mihtary {]udges afid ¢ounsel. need to remember that thc‘
Beichibook is not'sacrosanct and is onlya‘general guide to be
tailored ‘to ‘the specific facts. of 'a ‘particular’ case. :In United
States v. Martinez, the judge -neglected this important princi-
ple in charging ‘the ¢ourt'members on'the-defense of self-
défense.!” Seaman Apprenti¢é Martinez brandished ‘a knife and
warned a group of four'to five ‘druniken, racially motivated,
but‘unarmed attackers not’to'tome near him. When the men
continued to approach, Martinez ran away, but was overtaken,
beaten, kicked, and dragged. Martinez swung his knife in:a
frantic attempt to get away and, as he was running away, felt
the knife cut somebody. ‘Heéwas able to retreat to a car,.where
his attackers began punching at him through-an open car win-
dow. »A]though the accused did not remember usingithe kmfes

Pon T heme o ey s s i et et b

TR : Cnaar e ornie T n[

$71d.at 333 (quodng Uniiéd States v. Tay jlor, 26 M.J3127, 129 (C.MLA! 1988)). For cases dec:ded in'1994 where appellate coutts held that the militiry judge prop-
erly failed to instruct on potentml defenses because they were not reasonably raised by the evidence, see, e.g., United States v. Hensler, 40 M.J. 892 (N.M.C.M.R.

1994) (involuntary intoxication not raised as part of defense of lack of mental responsibility); United States v. Jackson, 40 M_J. 820 (N.M.C.M.R. 1994) (mistake of
fact not raised as a defense to rape).

58 Barnes, 39 M J. at 233 (quoting United States v. Myhre, 25 C.M.R. 294, 295 (C.M.A. 1958)). NORELL BT R S A O B R
41 M I50(CMAAL94). 00 Tiiboi o 1; ol vl BYEG < R IR AT SRR S S T

EITES DTN EE R CHTRE PR A s O ROERTIR S TR R TSR A O O A R LR P P Dy o L I L P AT Lol (YR PR
60/d, at 153. ‘

6114,
R A
62The defense of partial mental responsibility exists in military law despite Rule for Court-Martial 916(k)(2) stating otherwise. Ellis v. Jacob, 26 M.J. 90 (C.M. A

1990). See Update Memo 9, supra note 21, para. 6-5. A T KA LI R ARSRIE B
63The defense of physical inability would exist if the accused’s condition made |t impossible for him to obey the order. The defenseis oneof: « AR SO
a matter of degree, and it will not justify the ‘acts of the accused in refusing to comply with the order unless such refusal was neasonable in gah

light of the fact and extent of the ailment, its relation to the task imposed or other subject matter of the order, the pressmg nature or the cu'-
cumstances involved, and any other relevant circumstances. [ ¢ " 7786 100 Snaiiy pay DAL B AKS T G T

See United States v. Tolle, 39 CM.R. 297, 299 (A.B.R. 1968). R TR S TR e e

64 Meeks, 41 M.J. at 154-55, GUeL AT L S g DT
65 Although judges have a sua sponte obligation to instruct on affirmative defenses when raised by the evidence, a defense counsel ‘may ‘affirmatively waive: an*
instruction on a defense. See United States v. Barnes, 39 M.J. 230, 233 (C.M.A. 1994) (citing United States v. Strachan, 35 M.J. 362 (C.M.A. 1992), cert. denied,

ll? §. Ct. 1595, (1993)). Strachan involved an affirmative waiver of a lesser-included offense, but Barnes also indicates that an affirmative waiver can apply to’
defenses.

6640 M.J. 426 (C.M.A. 1994),
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issued by the'Office of the Chief Trial Judge. Umted States
‘Army Triat Judxcnary # This new mstructlon should be given
when a witness testrfies under a grant of immunity or in
exchange for leniency, to ‘explain how the grant-of immunity
or promlse may affect credlblhty
RS : Procedural Instructlons S .
The most lmportant development in, the area of procedural
mstructlons involved, the language of the reasonable doubt
instruction, The Benchbook included the language that "proof

the trial“judge defined reasonable doubt as,”among other

things, a doubt that will not permit an abiding ‘conviction, “to
a moral certainty. of the accused’s guilt. Although the

‘Supreme Court found that' neither of these instructions violat-

ed the Due Process clause, it criticized use of the *moral cer-
tainty” language.® In‘her concurrmg opinionj Justice
Ginsburg suggested using a more precise. reasonable doubt
instructlon proposed by the Federal Judicial Center.s’l : L i

In United States V. Meek.s' 92 the COMA found that the: mlh-
tary judge did not err by giving a reasonable doubt instruction

beyond reasonable doubt means proof to a moral certainty

although not necessanly an absolute or mathematlcal certain-

ty.”88 The Supreme Court and the COMA crlt1c1zed thls
“moral certainty” language in several recent cases.

which included the “moral certainty” language from the
Benchbook. The COMA found that the Benchbook instruction
‘was sufficiently clear, when cOmpared with the' instructions in
Victor v. Nebraska.9 However, the COMA suggested reex-

i : . . . a 94
In Victor v. Nebraska,®® the Supreme Court considered rea- mmat:on Of the Bem:hbaok mstructlon .

sonable doubt instructions in two murder cases. In one case,
the trial judge defined reasonable doubt as, -among other
thmgs “not a mere possible doubt,” but one such-that the
jurors could not say they felt an abiding conviction “to a
moral certainty, of the truth of the charge.” In the other case,

The military has changed the Benchbook mstructlon in
response to this criticism. . In the Army, the words “moral cer-
tainty” in the mstructlon have: been replaced w1th the words

“evidentiary certamty 95 ‘The All' Force96 and the Navy and

lr’UpdateMemolO supranote22 ‘ FRRNNR , O I /

“BENCHBOOK supranote:i pam 2291 . S Y ‘ 4
B1148.Cv. 139(1994) THari ne D ne e e R R Y R R I,?': o

9°The Court dlstmgulshed these mstrucuons from the reasonable doubt mstrucuon it found unconstltutlonaf in Cage v, Loulsmna, 498 v. S 39 (1990) in Cage.
reasonable doubt was defined as “such doubt as would give rise tb a grave incertainty,” “an actual substantial doubt,” and *not an absotute or mathematical uncer-
tainty, but a moral certainty.” ' The Court found this to bé pnconstitutional because the language “grave” and “substantial,” when used in conjunction with “moral
certainty” could be interpreted improperly.

91 Victor, 114 8. Ct, at 1253 (Ginsburg, J., concurring in part and concurnng in the _|udgment) The mstructlon recommended by the Federal Judtcxa] Center teads
as follows: e

:-[T]he government has the burden of provmg the defendant guilty beyond a reasonable doubt. Some of you may have served as jurors in
civil cases, where you were told that it is only necessary to prove that a fact is more likely true than not true :In criminal cases, the govem-
ment's proof must be more powerful than that. lt must be beyond a reasonable doubt. .

- : Proof beyond a reasonable doubt is proof that leaves you fmnly convinced of the defendant’s guilt. There are very few things in this world
that we know with absolute certainty, and in criminal cases the law does not require proof that overcomes every possible doubt. If, based on
your consideration of the evidence, you.are firmly convinced that the defendant is gmlty of the crime charged, you must find him guilty. If
on the other hand, you think there is a real poss:brhty that he is not gullty. you must gtve hlm the beneﬁt of the doubt and find him not gullty

Id. See Federal Judrcral écdtcr, Pattem Cnnunal Jury lnstructlons l7 18 (1987) (mstrucnon 2|)

9241 M.J. I50 (CM A. 1994)

93The CAAF came to the same conelusnon in Umted States (2 Lovmg, 4I MJ 213 281 (1994)

B HEEH

94 Meeks, 41 MJ. at 150 n.2. The COMA suggested use of the instruction recommended by the Federal Judlclal Center. See supra note 91

H

T
il

95Update Memo 11, supra note 4, at 2-68.
% The new Air Force reasonable doubt instruction reads as follows:

A reasonable doubt is a conscientious doubt, based upon reason and common sense, and arising from the state of the evidence. Some of
you may have served as jurors in civil cases, or as members of an administrative board, where you were told that it is only. necessary to.prove * + .
that a fact is more likely true than not true. In criminal cases, the govemment’s proof must be more powerful than that lt must be beyond a
reasonable doubt. A S

Proof beyond a reasonable doubt is proof that leaves you firmly convinced of the accused's guilt. There are very few things in this word ' >.© "+ ™
that we know with absolute certainty, and in criminal cases the law does not require proof that overcomes every possible doubt.” If, based on
your consideration of the evidence, you are firmly convinced that the accused is guilty of the crime charged, you inust find (him)Xher) guilty. .- ¢
If on the other hand, you think there is a real possibility that the accused is not guilty, you must give (hun) (her) the benefit of the doubt and ’
find (him) (her) not guilty. !

Memorandum, United States Air Force Trial Judiciary, subject: Reasonable Doubt Instruction (8 Apr. 1994), - :.:
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-Marine Corps®7 have adopted versions of the Federal Judicial
Center Instruction suggested 1n,Vzctorv prraska oamaid

N ' ¥ . -
et LA pua bene

. dn Garrqn v, Lowe,9s the COMA dtscussed ;nstrucuons on
-voting procedures. . In Garrett,the accused asked the- mrlltary
Jjudge 1o instruct the members-that a three-fourths vote was
rrequired toconvict him of felony-murder, becausesuch a eon-
viction would result in' a.mandatory - ltfelsentence,_whrch
requires a three-quarters vote to impose. The COMA upheld
the military judge’s denial;of ‘this request, finding that ‘the
clear language of the statute?? authorized conyiction of: felony
:murdenby a two-thirds majority pote Sl sl o
it ' 'VL'" \hl r\)‘l'l 1o ",:)ur"u A'A';‘ A~).) gl ’ A ¥

In Unn‘ed States:y. Perez,\® the COMA dealt w1th the issue
of reconsrderatlon In Perez, the accused was convrcted of
conspiracy to comrmt larceny, Although the members voted
to convict, prior to announcing findings the president of the
court, mformed the Judge that the members had agreed unani-
mously to e)t::ept out the1| overt act element ‘of the consplracy
?eharge “The de nse argued that lh]S amounted to an acquittal
an'd asked the mi lltary Judge to ¢nter a ﬁndlng of ot guilty.

e Judge “Fefused tS do so. “Instead, the judge instructed ‘the
members that their findings contained an “inherent inconsis-
tency” and directed them to reconsider. The members ulti-
mately found the accused guilty of conspiracy as charged.
The COMA upheld the judge’s ruling, finding that the judge
had the authority to direct the members to reconsider a defec-
tive verdict. However, the COMA also mentioned another

course of action; the judge could have instructed the members
that their findings: amounted toa ﬁndmg of:not guilty and then L

informed themi that they could reconsider this finding. In the :

authors’ opinion, this ipstruction would have been, safer,
because it would have avorded dlrectmg the members to
recons;der their, fmdmgs, while allowmg them to. decrde
whether to reconsrder the ﬁndmgs on theirown; . - .

BN

[N

Several procedural developments in mstructxons occurred
as a result of Change 6 to the Manual.10. This change, which
became effective 21 January 1994, gave members a new
‘option for finding an'accused guilty: the accused now may be

found giilty of a‘named lesser-includéd offense.102 A hew

findings worksheet which reflects this change is’ loeated at

Appendlx B of this’ article. Addmo'nally, Change 6 gave the

mthtary Judge the opuon of giving mslmctrons before or after
j3%H AR R S

argument, or at bOth tlmes 503 i 1 N

L R ‘

e ey ‘Sen_tencing Instructions

PR O I PR B AN

fu r:r;‘ " '7" e

; vy by It
Several recent cases dealt with sentencmg mstructlons ln

Umted States v, McElroy,1 the military judge instructed. the
'members that a punitive discharge does not forfeit vested ben-
efits from a:prior period of service. On appeal, the accused
argued that this instruction was improper because these bene-
fits may be lost if an accused is convicted of certain offens-
es—such as mutiny, treason, sabotage, assisting the enemy,
sedition, and spying. The COMA upheld the sentence
because the accused was not convicted of any of these offens-
es. A new mstructmn informing the members that benefits

'been 1ncluded in, .an update issued by the Ofﬁce of the Chief

Trial Judge, United States Army "Trial Judiciary.!05

Shastasield ey ot o
97'l‘he new Navy and Manne Corps reasonable doubt instruction reads as follows: Frli

T L P ae T P S5 I AR F I ALt i SNSRI TR TN BN AT A B L

(£ {Some of you may ‘have 'served ‘as jurors in'civil cases or a5 board members in adminisititive boards, where you were told that it is only
necessary to prove that a fact'is more likely true than not true. ln crmunal Cases, the govemment s proof rust be more powerful than that It
must be beyond a reasonable doubt.} R e e A I EU S

"By feasonable doubt is intended not a fanciful, speculatrve. or lngemous doubt or conjecture; but'an honest and actual doubt suggested by
the: material evidence or lack of it in the case: ilt'is 4 genuine nusgwmg caused by insufficiency ‘of proof of guilt. Reasonable doubt is & fair
and rational doubt based upoh reason and common sense, and arising from the state of the evidence. Proof beyond & reasoriable doubt 'is
proof that leaves-you firmly convinced of the &ccused's guilt. There are very few things in'this wotld that we know with absolute certainty,
and in criminal cases the law does not require proof that overcomes every possible doubt. If, based on your consideration of the evidence,
you are firmly convinced that the accused is guilty of the crime charged, you must find himvher guilty.: If on the other hand, you think there v v\
is a real possibility that hefshe is not guilty, you must give him/her the benefit of the doubt and find him/her not guilty.

o 2:’ i f )

The rule as to reasonable doubt extends to every element of the offense, although each particular fact advanced by the prosecuuon that
does not amount to an element need not be established beyond a reasonable doubt; ‘However, if on the whole evidence, you ‘are satisfied . *+.: '
beyond a reasonable doubt of the truth of each.and every element then you should ﬁnd the accused gutlty " . .

BRI P TN AT P bl o g e RIE AR B T o : PRI AT SO T LW T Al BT
Memorandum, United States Navy-Marine Corps Trial Judiciary, sub_|ect Reasonable Doubt lnstructlon (20 May l994)

9839 M.J. 293 (C.M.A. 1994).

99UCMJart 5"’ l988)

[
REVL

10040 M.J. 373 (G’M.A 1994)
£l SJERIC I HIVICE IS ORI | T 4 l

101MCM, supra note 2 (C6 23 Dec. 1993).

10214, R.C.M. 918(a)(1) (C6 23 Decr1993). :
ao Dot W odgsh oF Dena ey o

10314, R.C.M.'920(b) (,0611 Dec. 1993): o
LR TR | A S R M & [

10840 M.J. 368 (CM.A. 1994), R R B T R

103 Update Memo 11, supra note 4, at 2-135102-136. .27 1 37+ i noiv o0 et e e T e T A i i
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- InGarrett v. Lowe;'% the military judge erred by straying
from :the :Benchboak -instructions to “simplify”. the. members’,
voting procedures. : In Garrett, the accused was convicted of
felony-murder and received a mandatory life sentence.;.:Dur-
ing presentencing proceedings, the judge instructed the mem-
bers that they need not vote:on the mandatory life portion of
the sentence, and only needed a- two-thirds yote for the other
portions of the sentence. The COMA found this instruction,to
be:prejudicial error.lthe entire sentence required a three-
fourths vote, even though the life sentence was mandatory.107
Military, judges must be careful to adhere 1o the Bem:hbook
and not attempt to create new voting procedures.

United States v. Green!8 also involved error caused by fail-
ure to follow the Benchbook.. During his sentencing instruc-
tions, the mrlrtarydudge departed from the Benc};{;oak
instructions by failing to inform the members that their vote
must-be by secret written ballot.!%9 The defense failed to
object to the judge's instructions. . Although the COMA found
the judge’s omission to be error, it held that the omission did
not constitute plain error,”° because the rest of the mstruc-
tions adequately ensured that the members’ dehberauons were
properly conducted.!}1 . . . e |

Umted States V. Butler"2 is another example of a mxhtary
Judge s failure to follow the instructions in thé Benchbook. In
Butler, the accused was tried by a special court-martial autho-
rized to impose a bad-conduct discharge. During their sen-
tencing deliberations, the members initially attempted to
impose a sentence that included a “general discharge™ and

annotated this on the sentence worksheet.” Whenthe military . -

judge examined the worksheet, he informed the members that
they had no authority to adjudge any type of discharge other
than a bad-conduct discharge. He then instructed them to “go

[ S [ St s Lot

10639 M.J. 293 (C.M.A. 1994).

back and deliberate and arrive at a legal sentence ..., .” Nei-
ther party objected to these instructions and the members
eventually. lmposed a, sentence mcludmg a bad-conduct dis-
charge., On. appeal the accused alleged that the members
impermissibly mcrea,sed the sentence without proper 1nstruc-
tions on the procedures for ) reconsrderatnon The COMA
found that the military judge. dld not err by ordenng members
to reconsrder therr jllegal sentence _;However, a safer proce-
dure would have been to mform the rnembers that .thelr sen-
tence was lllegal and then mstruct them on the, procedures for
reconsrderaUOn R N T

§|e-‘

Sometrmes the mlhtary Judge must 1mprov1se when a srtua-
tion. not, addressed in the Benchbaok arises. mUmted Srates V.
Cannon! 13 js an example of this predlcament In Cannon. dur-
ing sentencmg deliberations, the president . of the court asked
for additional instructions concerning the relatwnshrp between
discussion and voting on proposed sentences. In accordance
with the :Benchbook and:'the Manual, the, military judge
instructed the members that following a full and free discus-
sion on sentencing, the proposed sentences aré arranged in
order of severity.:: He then departéd from the Benchbook and
advised the president that further discussion was discretionary
and that he could call for-a vote, subject to being overruled by
a majority of the members. The AFCMR held that this
instruction was proper, although it had no basis in the Manual
or precedent. ' The AFCMR disagreed with the suggestion that
the military judge should respond to questions by simply
repeating instructions already given or recognized. The
AFCMR stated that “[a] court-martial is not a scripted proce-
dure but a dynamic event,” and noted that “[t]he military
judge must be able to respond to new or unanticipated events
using his or her best judgment,”114

PRERELEE S B8 e N : (LR
v »

1

107 In United States v. Gonzalez, 39 M.J. 459 (C.M.A. 1994), another murder case in which the accused received a mandatory life sentence, the military judge also
instructed the members that they only needed a two-thirds vote to impose any sentence other than death, The COMA found this instruction in error. but found no
possibility of prejudice. The panel consisted of eight members; two-thirds or three-fourths of that number was six. /d. at 459 n.2. S

10841 M.J. 57 (C.M.A. 1994). A e e

[ S I

109 Se¢ Update Memo 11, supra note 4, at 2-101, which includes the langnage “[ylou then vote on the proposed sentences by secret written ballot.” * . i - . i

119Q0rdinarily, the military judge has a sua sponte duty to instruct on sentencing voting procedures. MCM, supra note 2, R.C.M. 1005, 1006. Normally, a sua
sponte duty means that the military judge must give the instructions even absent a defense request: defense silence will not constitute waiver. See United States v.
Taylor, 26 M.J. 127 (C.M.A. 1988) (because judge had sua sponte duty to instruct on lesser-included offenses, waiver doctrine did not apply). However, the
COMA has been willing to impose the waiver doctrine to relatively minor omissions in the judge’s instructions on sentencing voting procedures, if the defense fail:
to object. See United States v. Fisher, 21 M.J. 327 (C.M.A. 1986).

111 The COMA pointed out that the primary evil the secret written ballot was designed to prevent was the use of rank to influence junior members. In Green, the
military judge instructed the members that the “influence of superiority in rank shall not be employed in any manner to control the independence of members . . ..”
Id. at 58.

11241 MJ. 211 (CM.A. 1994).

11339 MLJ. 980 (A.F.C.M.R. 1994).

144 at 983.
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Someumes ‘the mlhtary 'judge must’ 1nstruct on the limited
uSe of certain kinds of evidence during sentencmg us. Howev-
er, in Unitéd States v. Briggs, 116 the: mihtary judge properly
denied a'defense request to glve this hmmng instruction. * In
Bnggk the ‘accused was’convicted of three specifications of
use of c0chlne and several unrelated offenses 1 In" his sworn
teStlmony dhnng sentenéing, the‘accused,’ in responisé 1o a
questton from his defense ‘tounsel, stated that he ‘sold drugs
for a proﬁt to finance his drug “habit. Although the deéfense
fequiested ‘a specific uncharged thiscondutt instruction, the
judge refused to give one because he did not want to highlight
the i 1ssue for the members. The judge instructed the members
that ‘thé accused ‘should only be sentenced for the offenses for
whlch he was convicted. “The ACMR upheld the _|udge s deci-
sion, ‘because the judge 5 general mstructlons adequately
addressed the i 1ssue. " G RS
T B EE1 PO IR TR L P

* In United States'v. Lovmg."7 ‘the CAAF!18 Upheld the mxll-
tary’s death ‘penalty ‘sentencing instructions. The defense
raised several-objections to the trial judge’'s sentencing
instructions.!19 : The defense argued that the trial judge should
have specifically ‘instructed the members that race could not
be considered as a factor.in sentencing. However, the CAAF
found that such an‘instruction was not required.!20 : The
defense jalso argued that the judge’s use of the Benchbook
instruction, which informed the members that they could not
impose the death penalty unless t.hey found that the extenuat-

\1‘ 3 t.{r ' e .\ AT A ' "F,‘f ‘:s’\;f; R

ROV E TR ES T AN T NS SERTC orig ol [ TR

“5See MCM supra note 2 MIL R EviD. ]05 whlch requlres the mlhtary judge to gwe an instructlon on the hmttcd use of cwdenoe “upon requcst *

MY SR [
”539 MJ 600(ACMR 1994) by

gy

1741 M.J. 213 (1994). NI e

l"i'l‘his is the new name for the Court of Military Appeals. See supra note 7.

ing and mitigating faciors were substantially outweighed by
the aggravating ‘factors,12! was-inadequaté. The defense
asserted ‘that the judge should have explicitly told -the mém-
bers that they could decline to impose the death penalty, even
if they found that extenuating and mitigating factors were sub+
stantially butwéighed by aggravatinig factors.1?2  However, the
CAAF ‘found that the judge’s instructions: were .adequate.123
The CAAF relied, in‘part, on thesentencing worksheet, which
clearly indicatéd that the death penalty was pérmissible, not
mandatory ‘Loving reaffirms the ‘importance of taking extra
care in’ draftlné mstrut:trons hnd worksheets in acapital case.’
i " ;‘, TR i - Thy
Conclusron
Bt ey e;:,‘w» IR TS R PR TREE

* As in recent years ‘the cases dectded dunng the past calen-
dar year ‘demonstrate 'that’ mlhtary ]udges and counsel must
remain diligent to properly frame instructions 'to court 'mém-
bers. Unlike the majority -0F areas in the armed forces, the
“down sizing” of the mllltary has n¢" effectin:the -area 6f
instructions in courts-martial. Military appellate courts still
require military judges to'give complete instructions: tailored
to the facts of the case. ‘However, the courts also 'will apply
waiver generously when counsel fail to object.- Because of the
waiver doctrine, counsel should become more involved in the
process of fonmng the mstructions the Judge glves to court
members. o

petithi s N i o I TR,
R A IO . Lo 5 A I DY § §

B B B v ‘
Y] i [

H9The defense also raised scveral objections to the trial judge’s findings instructions, some of which have been discussed elsewhere in this article. See supra notes

73 and 90. S S AL
MOLoving 41MILAEZPA S T e e
Yoo o 7:.41‘“,”"'.'1% O Y I AT U i X )
121 BENCHBOOK, supra note 3, para.2-61:: 1; + AT (T i PR IR PRI
1228uch an instruction is currently contained in the Army’s new trial script. , See Update Memo 11, supra note 4, at 2-183, et ot I
. . R
12 oving, 41 M1 at 276-79. - oo CERBLEPEEE ; ] i Ao Wt
e i O ootor e, UL . Lot sy
T LN R LY IR SR
Bt {d R TR i ) Rt
[ic IR i 1oy . ! i i | T i '4I‘
) R IR
Lol o SHIN ! Pt AR SRS B L T Gt e b
" Falat PR IETHE AL [ : o) ol : RN O e ;
A R EANTE RS I
ATORE R g L RN

falir
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'APPENDIX A

Instructions Checklist -

-'/.\ I Prior to Fmdmgs

AL _Preliminary Remarks. - ‘ e s
* 1. Initial Instructions to the Court SRR L

‘(Page 243, Update Memo 11)........ccccciivurnensiruncea )

.2, o

Other General Introductory Explanatxons..:.‘...‘......_‘...............‘,.’( )
‘ " a, Jomt Offenders (Paragraph 7-2)......’..'. ...... ¢)

b, e ()

B. Elements of Offenses Charged (para ,

. para___para__ ... e drm s asenresne )
CH/SP LIO ()
CH/SP . LIO )
CH/SP LIO _ ()

1. Terms having special legal srgmﬁcance/ -
connotation (para spara___ spara___ )......()
.+ 2. Law of Principals (Paragraph 7- 1)......, ....... gresesens )
C Other Lesser-Included Offenses (para___; para__) ()
(Including definition of terms havmg special legal
.. connotation) .
p. Special and, Other Defenses b
.+ - 1. Self-Defense (Paragraph 5-2).......f...,.......J...,:.,..r,...;(‘;)
.. . 2. Defense of Another (Paragraph 55 ) NORUR O )
3. Accident (Paragraph 5-4, Update Memo 7).......... ()
.. 4. Duress or Coercion (Paragraph 5-5)......c..ewciseeess ( )
‘ i~ . ~'5. Entrapment (Paragraph 5-6).......cccecccruense cresennses ()
e 6. Agency (Paragraph 5-7).......ecvuvemrsceseescrivasensas e ()
7. Obedience to Orders (Paragraph 5-8)........ccecueee )
8. Physical Impossibility or Inability = ...
(Paragraph 5-9)......coccovrensuinnnsuoscesmnsenscsssensssenn ()
¢ .+ 9. Financial and Other Inability (Paragraph 5-10). .. ()

... 10. Ignorance or Mistake of Fact of Law ,

_ . _ (Paragraph 5-11) B |
11. Voluntary Intoxlcauon (Paragraph 5 ) b)) N g |
. 12. Alibi (Paragraph 5-13).....ccocccnccccsrcncsarnenns O ()
13. Character Evidence (Paragraph 5—14)...._., ............. ()

14. Voluntary Abandonment (Paragraph 5-15, Update,
MEMO 7).euririeeeriencrsereenmisenurerneesasssensesnsesssesonsennin ()

15. Parental Discipline (Paragraph 5-16, Update

MEMO B)..cicreernirenrnisensnessissneessonsaessmmansasseesnernssasonss ()
. :16. Evidence Negating Mens Rea (Paragraph 5-17, :
Update Memo 9)........ccccrermnrcimmaesassssnersstsssnssnsanses )

i+ 17, Self-Help Under a Claim of nght (Paragraph 5-18,

: Update Memo 13).......c.ccreecemsenmsmnssressensassmictioinn ()
18. Mental Responsibility at Time of Offense =
- (Paragraph 6-3, 6-4, Update Memo 9).......c.eceuun. ()
19. Partial Mental Responsxbrlrty (Paragraph 6-5
- Update MemO 9).iuiiuiiiiierierieseensesnisiessmasbsivnnsiia C )
.-20. Personality (Character or Behavior) Drsorders ‘
(Paragraph 6-6, Update Memo 9)......cceeerererrcrennee ()
21 Other.....ceeeircrercrrecicnainnsecsanense senes resesasasresivionic ()
- E. Evidentiary and Other Matters ;
. 1. Pretrial Statements (Chapter 4).......cccccercererecrerenen )
2. Law of Principals (Paragraph 7-1).........cc.e. veeneuee. )
3. Joint Offenders (Paragraph 7-2)......ccocovrnereeserenen ()
4. Circumstantial Evidence (Paragraph 7-3,

1
1

12.
13,
14,
15.
16.
17.
18,
19.

20.

21.

.—'_csn‘oo'slaxun

Update Memo 1)
a. Proof of intent by circumstantial evidence
(Paragraph 7-3, Update Memo 1).........cccveenee. ()
-b. ‘Proof of knowledge by circumstantial
evidence (Paragraph 7-3, Update Memo 1).....

O)

. Stipulations (Paragraph 7-4).........ccccoeervensrermnrrennes O)
. Depositions (Paragraph 7-5).. ()
. Judicial Notice (Paragraph 7-6)......c.ccccovsmnreareenene ()
)

O)

)

. Credibility of Witness (Paragraph 7-7)................
. Interracial Idenuﬁcatron (Paragraph FAT § IR

Character Evidence (Paragraph T ) - (

. Expert Testimony (Paragraph 7—9 Update

Memo 10)... i i s csersnt e ()
Accomplice Testlmony (Paragraph 7-10)............. )
Prior Statements by Witness (Paragraph 7-11...... ()
'Accused’s Failure to Testify (Paragraph 7- 12).....()
Other Offenses or Acts of Misconductby *

-Accused (Paragraph 7-13).......coeccuvernreniniisiciinns ()
Past Sexual Behavior of Nonconsensual o

Sex Victim (Paragraph 7-14)........ccuceeeeccnenrenerenns )
Variance—Findings by Exceptions and L

Substitutions (Paragraph S5 1) ERRER € 1
Value, Damage or Amount (Paragraph 7-16)....... ()
Spill-Over (Paragraph 7-17, Update Memo 8)..... -()
Have You Heard Impeachment Questions o

(Paragraph 7-18, Update Memo B).........cccvinne (ﬁ/)
Grant of Immunity (Paragraph 7-19, Update
R T T J 1) RN ()

'F. 'Insytructions on Findings

1.

2.

3

. Prefatory Instructions (Page 2-63, Update ‘ k
Memo 11)....ccneecuncinnnns ;. (;1)
Other Appropriate Instruction (Page 2-67 ‘

- Update Memo 11)...cciinirncifimnmnnennanseens Cinsanes ()
;Procedural Instructions on Fmdmgs - ‘
(Page 2-72 Update Memo 1D.crns Sy

II. Sentencing.., : . .0 . o
A. Instrucuons on: Sentence (Page 2 86 Update . ;. -
Memo ll) .......... iribeniptessrbisesesinnrienasrasessonnanssestsinnannrsten ()
B. Other Inst.ruct.rons onSentence (Page 2-97, B
Update Memo 11) ... vererereeceerncensneenesessenne ()

N K

(8]

3.
HEN I
3.

6.

:Summary of Evrdence in Extenuation
- ‘Mitigation ;-
. Accused’s Failure to TestlfylFarlure ol

Testify Under Oath....... e iiiliiiiennivtinnnnnivnnn il
Effect of Guilty Plea...
Mendacrty........i..‘...........‘..':;.:...

Notes/Remarks:
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APPENDIX Bi24

+Findings Worksheet:

(Y s e e ; ........ {100l ambnu
UNITED STATES ) S on S e
R AL en) ;v; K ;,‘ﬂ‘{'f,’f»*. ST

V. | Lf. o s;):';.if: b
WORKSHEET ., . ; ., .. ., .
D e ) Sl s ewmn Magitld

r

Note After the members have reached thelr ﬁndmgs the
President : shall tnke all mappllcable language and
announce the f ndmgs by readmg the remamlng language.

............. Ryt

Foverenn, A e st vy S ang .f'?ﬁ
N IURTORS I B N R A Pt ¥ SO
. (L : lhls eourt—mamal fi nd§ you:
(Name and rapk of accused) ”_5“ o
[
L. IN CASE OF COMPLETE ACQUIT',I‘AL
ANNOUNCE. LN e

R

IN CASE OF CbNVICTION OF ALL CHARGES
NDSPECIFICATIONS ANNOUNCE L ( ,
""" N 14

Of all Charges and Specnﬁcanons Gmlty o B4 o
. IN CASE OF CONVICTION OF SOME BUT NOT
ALL CHARGES AND SPECIFICATIONS ANNOUNCE

Of the Specrﬁcatmn of Charge I (Not Gunlty) (Gurlty)
Of Charge: I (Not Guxlty)r (Guxlty) ‘

l;l(\ NS a0
of Speclﬁcauon 1 of Charge I: (Not Gullty) (Guﬂty)
Of Specification 2 of Charge O: (Not Gurlty) (Gurlty)
Of Charge II: (Not Guilty) (Guilty) - Su

Of Specification 1 of Charge III: (Not Guilty) (Guilty) " - - Ai
Of Specification 2 of Charge III: (Not Guilty) (Guilty)
Of Specification 3 of Charge III: (Not. Gmlty) (Guxlty)

Specification (_) of (the) Charge-(_), read the followmg
language instead of reading the language ,rn ,Sectxon 001
gardmg (the) Speelﬁcatlon (_) of (}he) Charge (Y

Of (the) Specrt' cauon (__) of (the) Charge [ NoLGmlty
but Gunlty of (msfrt n;zme of the lesser-mclyded aﬁ’ense) (in
vmlatlon of Artlc]e(msert appl:cable num er)) p

(Of (the) Charge (_) (as to (the) Spec:ﬁcatlon ) ) Not
Guﬂty. ‘but’ Gurlty ‘of a v1olauon of Aruele (msen applzcable

number)) ‘( ; T

(NOTETO ARER The Jast page of the ﬁndmgs Work-
sheet should as fOIIOWS ) o !

FORMAT'rok MAKING' MINOR MODIFICA-
TIONSfro A SPECIFICATION

Cross out/fill in the blanks in the sample format helow as
appropriate and read the apphcahle A guage mstea‘d of
fhe language in Section Ifl on page ¥ which' corresponds to
the speelﬁeation ‘(lf ‘more’ space is required for making

inor modlficahons to spehl‘ éatron(s), ‘use the language in
the applicable sarnple below and erte ‘out’the ﬁntfmgs as
to the other specxf catlon(s) on this page or on" adamonal
lﬁages) e )

A._ Sample Fmdmgs by Exceptmns Lol an

($

Of)(the) Spec1f'cat10n (__)v‘of (the) Charge (_) Gunlty, except

RIS R 1]

N ’.7)
! V156 ] [

.v:t‘mm Y|
. oA

(G . RUSSURURRIION ¢ A s1et04
B. ! Sample Fmdmgs by Exeeptlons and Substitutlons

OfCharge III: (Not Guxlty) (Guilty) ¢ et n £ s e e e e ot ke

3 ettt e ena e e SRR EGT Qf (the) Speerﬁcauon (1) of (the) Charge (,_) Gmlty. except
(NOTE TO PREPARER “Each lesser- mcluded offense should lheword(s) * (FY e
be’listed on.a separate page in the following format and all ce T e T i e e f -
blanks should be filled in so the members need only fead the © AN ORI S N 5
language without making any. modlﬁcauons) oo nem i Byogi RTINS S
P and,subsm_u_tmg therefore the word(s) * !
IV ..... LESSER-INCLUDED OFFENSE FOR SPECIFI- b TN el e TN e A
CATION _OFCHARGE __.' -, - syt roir : d ”
) e e e e, £ 0 Pf the excepted word(s): Not Gmlty
If you find the accused } guilty of the lesser-included offense Of the substituted word(s): Guilty, ., N B
of (insert name of the lesser-included offense) in (the)  (, (! r L sl
: T T (-7 bl i weand

N () e A TIER At >

124For an example of a findings worksheet in a capital case, see BENCHBOOK supra note 3, app. B, ~* 7 1. w7 Lol i 5T
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‘' “Eligibility” Under thé Equal Accessto '~ I

‘\ ’n.‘i S ‘r l - T ‘v",;i‘ t“ ]

Justrce ‘Act in Government Contracts thrgatlon

niio : - Lieutenant Colonel HenryR thhmand

R P Lot b

I S T TSN ¥ AssrstantProfessor, DepartmentofLaw ' ' i
B T K TR AR I S -+ United States MtlttaryAcademy ‘ ne ];
‘ Introduction Rather, it arises from the relatively small contractor or sub-

S, .’.?Hf R "'"?Vw?' i o) -

General Rrovmons of the Act and Palzcy Consrderatrons E

ooy NERPEE

The Equal Access o Justlce Act (EAJA or, Act) provrdes
that certain parties, . successful in litigation against the govern-
ment, may recover from the government attorney fees and
expenses associated with that litigation.! Enacted on a trial
basis in 1981 and permanently enacted in 1986, the Act satis-
fies several general policy considerations. First, it provides
more access {o courts by decreasing the cost to certain parties
of successful litigation with the government.2 Second,.jt
ensures that individuals and small, businesses with limited
resources are not deterred from seeking review, or defending
against unreasonable government action because of-legal fees
and other expenses associated wrth lltlgatlon 3 Tt

The EAJA in Governmem Contracnng .

The EAJA produces a significant amount of litigation in
government eontractmg forums. - Typically, contractors sub-
mit claims to the govemment under the Contract Drsputes Act
of 1978 (CDA)* and litigate those claims if denied. Contrac-
tors who prevail over the government may then file an appli-
cation under the EAJA for relmbursement of fees and

expenses associated with the litigation.5"As one might sur-

mise, EAJA litigation does not typically involve the Boeings. .
o .rﬁcatxons concerning eligibility for award under the EAJA.

or General Dynamrcs, ﬁrms clearly capable of bearing their

own legal expenses in lmgatmn wrth the. federal government.

\ Lie
il

15 U.S.C.A. § 504 (West Supp. 1994); 28 U.S.C.A. § 2412 (West Supp. 1994), . -

2Union Precrsron and Engmeermg, ASBCA No 37549, 92-3 BCA | 2S 028 a_ﬁ"d on recon., 93—1 BCA 'l 25 337

3Ellis v. Umted States.*7ll F.2d 157 (Fed Cir. 1983) SRRt

441 US.C.A. §§ 601:613 (Wect l987 & Supp. 1994)

35 U.S.C.A. § 504(a)(1)(2) (West Supp. 1994); 28 U.S.C.A. § 2412(d)(l)(A)(B) (West Supp 1994)

€5 U.S.C.A. § 504(a)(1) (West Supp. 1994),
728 U.S. C A § 24]2(b) (Wesl Supp 1994)

TR S

PR

contractor, those firms not possessed of great wealth—the
intended beneficidries of the Act. '

This article will describe and analyze eligibility require-
ments for recovery under the EAJA, as they apply in govern-
ment contractmg forums Consequently. the article will
survey only those cases arrsmg in pubhc conlractmg forums or
those cases that have srgmﬁcant 1mplrcatrons for the Iaw of
public contracting. '

. General Eligibility Undér the EAJA

The EAJA appears in two dlfferent trtles of the Umted
States Code As codified in title 5, the Act applres to.agency
adjudications.6 As codified in title 28, the Act applies to court
adjudications.” In both definitions, the Act provides that htl_—
gation fees and expenses incurred by a “prevailing party” in
an”adVersary adjudication in which the government is the
Opposmg party, may be recovered unless the position of the
government in the htrgadon is “substantially justified” or
unless “special circumstances” make the award unjust.8 ' Addi-
tionally, prevailing parties must be eligible under the terms of

the Act.

EER TR

. Small but significant differences exist between the two cod-

‘-:VThe Act defines “party” dlfferently for agency actrons than for

Lobmel
)
8

Bl ’ T

'8 5 US.C. A § 504(n)( l) (West Supp. 1994) 28 U S.CA. § 2412(d)(1)(A) (West Supp: l994) “Prevarllng parly," “substantral jusuﬁcauon " and speeral clrcum-
‘stances™ are self-contained subjects not related to eligibility and require inquiry outside the scope of this article. '

el e, A BE

‘MARCH 1895 THE ARMY LAWYER #DA PAM 27-50-268

17




have no effect on award. However, in ‘a tmnorlty of CasesT
specifically those which involve subcontractors—the- differ-
ences in the codifications can prove substantial. From an ana-
lytical viewpoint, eligibility is treated dlfferently m “agency
adjudications when compared with courts. Froni a practtcal
standpoint, the potential for award of attorney fees and ‘costs
in agency board actions is more restricted than in court litiga-
tion. vo sornpren bt e s 4 0

RS ey L

“Ehglblllt)'” in Agency Board Adjudrcatlons“

"'.J':‘:h'tf'.‘d “{'3:;1'11‘ ks De»ﬁnitians ofa Party iy

'I‘he EAJA ‘as apphed to agency board actlons, narrowly
geﬁnes an ehgtble “party m two distinct ways ‘To be eligi-
ble for award in an agency adjudtcatton, ‘the clatmant must
satisfy both definitions. *' o

First, a party must satisfy the definitional requirements con-
tained in thd Administrative Procedures Act (APA).\® Under
the APA, a party | is “a person or agency named or admitted as
a party, or proper]y seekmg and entitled as of rtght to be
admttted as a party,‘in an agency proceedmg, and a ‘person or
agency admltted by an agency as a party for hmrted purpos-
es "lt ! e

PR T SO PR D EP M oot °
Secondly. the EAJA defines an eligible party in terms of its
size and .net worth. . A party .can-be an individua! whose net
worth does not exceed two mrllton dollars at the time, the Im-
gation is mmatcd A party also may be any owner of an unin-

Ty e e e T N

‘Ilﬂ.’

L .
95 U.S.C.A. § 504(b)(1)(B) (West Supp. 1994), applicable to agency adjudleauons deﬁnes an ehgtble party as follows .

\"I A

court actions.? In the vast majority pf cases, those dtffercnces r. . .corporated business, or any partnership, corporation, associ-
"' "“ation, unit of ‘local govemmem‘ or organization whose net

" “iworth' does hot exceed seven million dollars at the time the

adversary adjudication is initiated and which has fewer than
1500 employees at the time the litigation is initiated. The
+BEAJA'waives net worth and size limitations for certain tax
' exempt organizations and cooperative associations. 2

Application ofj the "ﬁ"}”ar:ty” Deﬁnitions

For award ehglbthty, the definitions of a “party” under the
EAJA initially seem very straightforward. ‘Thdeéd, in-a major-
ity of cases, applying these definitions proves srmple If an
entity ‘is 4dmitted as a party and meets the net worth and size
hmrtattons. facial eligibility for award résults. ‘Unfortunately,
realtty always is punctuated by the excepnon and the excep-
tton neyer is qurte so srmple *2 B

wpon I8 ST R O i

'Consider, for example the following ‘scenario. “A prime
government contractor-—for ‘its own convenience, or pursuant
to & requrred subcontracting pIan—Subcontracts part of the
work.' Thé subcontractor, in the course of performance,
encounters circumstances that give rise to a claim. The prime
contractor, on behalf of the subcontractor, submits the claim
to the government.}3 -Subsequently, the iclaim is litigated.
Having succeeded on the claim, the question becomes whether
attorney fees are recoverable from the- government under
EAJA provrsrons’ 4

TR R PR A

. . £ [ N
il ME Pl S0 !

liAg prevrously noted ehglbthty for an EAJA award in
Jagency acuons 1s ‘a two part test Frrst ts‘the clatmant a

il \' B

TN [ RS . - e I U SERRE A4

byt : i . . .

¢ ! (BY “party™ means a party, as defined in section 551(3) 8F thistitle, who is ¢i) an indmdual whose net worth dtd not exceed $2,000,000 at the T
e [,, ., time the adversary adjudrcauon was initiated, or (ii),any owner of an unipcorporated business, or any parmershtp. corporauon assoetatton.

SHETRHD

unit of Jocal government, or organization, the net worth of yvhlch did not exceed $7,000,000 at the time the adversary adjudtcatton was inij-
ated; and'which had not moére than 500 employees at the time the adversary adjudication was initiated; ‘excépt that an organization described -

in section 501(c)(3) of the Internal Revenue code of 1986 (26 U.S.C. 501(c)(3)) exempt from taxation under section 501(a) of such code, or a
cooperative association as defined in section 15(a) of the Agricultural Marketing Act (12 U.S.C. 1141j(a)), may be a party regardless of the . _....

net worth of such organization or cooperative association. . . .

28 US.C.A. § 2412(d)(1XC)2XB) (West Supp. 1994), applicable to court actions, defines an eligible party as follows: i 5~ .+ .- s ¢

(B) “party” means (i) an individual whase net worth did not exceed $2,000,000 at the time the civil action was filed, or (ii) any owner of an - .

unincorporated business, or any partnership, corporation, association, unit of local govemnment, or organization, the net worth of which did

not exceed $7,000,000 at the time the civil action was filed, and which had not more than 500 employees at the time the civil action was ; iy
filed; except than an organization described in section 501(c)(3) of the Internal Revenue Code of 1986 (26 U.S.C. 501(c)(3)) exempt from

taxation under section of 501(a) of such code, or a cooperative association as defined by section 15a of the Agricultural Marketing Act (12 . .; ;¢
U.S.C. 1141j(a)), may be a party regardless of net worth of such organization or cooperative association;”

PSS

105 U.5.C.A. § 504(b)(1)(B) (West Supp. 1994).
N5U.S.C.A. § 551(3) (West 1977).

PO e i DY e e
Lt 00

B TGIN TR 5

125 U.S.C.A. § 504(b)}(1)XB) (West Supp. 1994). The question of how “net worth” shall be defined has been the subject of debate In Drillers, Inc., EBCA No
-451-10-90(E), 91-3 BCA { 24,197, the board concluded ; that generally accepted accounting principles would define the term.. Under that standard the board
defined net worth as “calculated by subtracting total liabilities from total assets.” The board concluded that the result of this calculation was known as “shareholder
equity.”

13The Contract Disputes Act of 1978 requires contractors to submit claims to contracting officers, 41 U.S.C.A. § 605(a) (West 1987). A contractor is defined by
the act as “a party to a Government contract other than the Government.” Id. § 601(4).

14 As used here, the term “succeeded” should be taken to mean that the contractor was the prevailing party, that the position of the govemment was not substantially

justified, and that no circumstances existed making an award under the EAJA unjust. 5 U.S.C.A. § 504(a)(1) (West Supp. 1994); 28 U.S.C.A. § 2412(d)}(1)X(A)
(West Supp. 1994).
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“‘party” as defined by the APA and incorporated by reference
into the EAJA?15 Second, does the claimant meet the net
worth and size limitations contained in the. Act?l6 The, first
part of this test can be answered by refemng to the APA defi-
nition. A party, is,one who has sued the government., This
begs the more complicated question of whether subcontractors
can be proper parties. Stated differently, does the EAJA
require privity. of contract with the government to be a proper
party or can a proper party be a third party to the prime con-
tract (the one who stands.to gain or lose on the claim i irrespec-
tive of privity)?. As to the second part of the test, one must
determine. whase net worth and size counts. Is it the net worth
and size of the prime contractor (the one in privity with the
government) or is it the net worth and size of the subcontrac-
tor (the beneficiary of the claim)? , .- .. .. .

. In Teton Construction Company,!? the Armed Services
Board of Contract Appeals (ASBCA) considered this sce-
nario. The board applied both tests in a short, legally correct
but equitably: disappointing opinion. . The board first held that
only the prime contractor, the one in iprivity .with the govern-
ment, can be the proper party.in an EAJA applrcatlon Sec-
ond, it held that the net worth and size of the prime contractor,
not the subcontractor, determmcs ehgrbrlrty for award under
the Act. The board reached its decision in the followmg man-
ner. . R LI Py

As o the ﬁrst test the board followed the general rule that
subcontractors have no standing to sue the government on a
contract in whrch no privity. with the government exists.
Rather, the ASBCA ruled that the subcontractor must sue the
government, if at all, through the prime contractor. . Citing
Erickson Air Crane Co. v. United States,'8 the board empha-
sized ., B L

it is a hornbook rule that, under ordinary
government prime contracts, subcontractors -
do not have standing to sue the government
under the Tucker Act . . . in the event of an
alleged government breach or to enforce a
claim under the Contract Disputes Act of
1978 . . .. The government consents to be
sued only by those with whom it has privity
of contract, which it does not have with sub-
contractors . . . . A party in interest whose

155 U.S.C.A. § 504(b)(1)(B) (West Supp. 1994),
lﬁ[d. BT

17 ASBCA No. 27700, 87-2 BCA { 19.766. - .
18731 F.2d 810 (Fed. Cir. 1984).

91d. at 813-14; see also Acousti Engmeenng Co. of Flonda V. Umted States. lS CL Ct. 698 (I988)

0Teton Canstrucnon 87-2 BCA‘[ 19,766, at 100 0l7
214, at 100,016.

2d. at 100,017.

. relationship to the case is that of the ordi-
., -hary subcontractor may prosecute its claims -
. .| only through, and with the cooperation of, : -, -
the prime, and in the pnme s name.l$. :

Havmg conﬁrmed that only contractors in prmty wrth the
government may ‘be proper parties under the Act, _the board
then addressed the issue of net worth and size. In this case,
the prime ¢ontractor, Teton Construction, exceeded | the

EAJA’s net; worth and size limitations. . The subcontractor,
however, met those limitations. Naturally, Teton Construc-
tion claimed that the net worth and size of the subcontractor,
the real party in interest, should control. , Predictably, the
board concluded that application of net worthiand size limits
should reflect those of the “party” as determined by the first
part of the test—that is, Teton Construction.0 - ;

- The board reasoned as follows . The EAJA is a parual
waiver of sovereign immunity-that allows prevailing parties to
obtain from the government attorney fees and costs they oth-
erwise would have no right to receive.2! Al} waivers of sover-
eign immunity are. construed narrowly. .. Therefore, if the net
worth and size of Teton’s subcontractor are to be considered
for EAJA eligibility: purposes, specific statutory language
must be found authorizing such a determination.. In the
absence of this language, Teton Construction, a bona fide
party under the APA definition and the only party in privity
with the government, must meet the net worth and size limita-
tions contained in the Act. Under this analysis, the board con-
cluded that Teton Construction failed to- meet those limitations
and denied the contractor’s EAJA application.22

~In.reaching this decision, the ‘board failed to adequately
acknowledge two salient features of the case. First, the deci-
sion, whatever its result, was of no consequence to the prime
contractor, Teton Construction.: Teton Construction only lent
its name to the prosecuytion of a claim by its subcontractor.

The real party in interest was Teton Construction’s subcon-
tractor, a company which did meet the size and net worth lim-
itations of the EAJA. Thus, if the objective of the Act is to
provide more access to courts by decreasing the costs of liti-
gation in which;the government is a party, it failed. .Secondly,
if the Act is meant to subsidize litigation efforts against the
government of those least able to afford such expenses, it like-
wise failed. .

-

P R . PR - R
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Several years llater, in Southwest Marine, Inc.,23 the
ASBCA revisited the'issue:’ The facts were remarkably simi-
lar to those of Teton Construtiion. The Navy contracted with
Southwest Mariné to refurbish ‘one of its-ships.” Southwest
Marine, in turn, subcontracted with Universal Painting and
Sandblasting (Univers‘al Painting)’to do part of the ‘Work.
During the course of contract performance, Universal Painting
encountered conditions unantrcxpated by any 'of the parties,
srgmﬁéantly mcreasmg ‘labor and ‘material:costs. ‘Southwest
Mariné;putsuant to termis of its subcontract, submitted a’ ‘claim
to the Navy on ‘behdlf of Universal Painting.  After the claim
was denied, Southwest Marine successfully litigated on behalf
of Universal Painting.?4 Southwest Marine then submitted an
EAJA application: providing Universal Painting’s size and net
worth.'! Southwest Marine exceeded the statutory limitations
for eligibility purposes:?s ~Relying largély'on the authority
provided by Teton Construction, the board rejected Southwest
Marine’s EAJA ‘application: “-However, 1n dorng so, it
addressed 1nequ1t1es in the BAYA26 it e

B ST TERRAE TR B S SORNCSTNTI1S LU S TR SO RS A [ TUREEF AN

*In arguing lts chse, Southwest Marine, rather than’ attempt-
ing to distinguish-Téton Construction, encoriraged the board to
overrule it. It did so on'thre¢ bases! Fitst, SouthWest Manne
conceded that s participation in the dction was nothmg more
than a required means;, for'the: beneﬁt of Universal Painting,
of satisfying the necéssity for: pnv1ty of contract with the gov-
ernment;’ Indeed,!Southwest Matine referred to sponsorship
of claims ‘as'a “legal fiction used to allow ‘subcontractors to
have their blarrns presentéd.27-1¢ Suggcsfed that the fiction be
discarded: Second, Southwest Marine emphasized that while
it was the party-of record, Uhiversal Painting wds the real
party in interest to the litigation. Southwest Marine was only
a surrogate for Universal Painting whose real interests were at
stake. - By! implication; ‘this argumerit ‘acknowledged that if
attorney fees and costs were 1o be absdrbed by someone other
than the government, the real party -in interest to thé underly-
mg litigation would do so The third drgument USed by South-

B0 o ISIEIRE PR VS BRI b S|

IR Potl R Lot e b e ll,ir‘. :
e s
L

23ASBCA No 36587 93 IBCA'125 25 .
f1 At - ] BT

24Soutl'lwest. Manne. lnc ASBCA No 36287¢ 91.2BCA 23, 725
LA P PR 3

”Sourhwest Marme. 93 l BCA ‘l 25,225 at 125 642

151d. at 125,640. EFON I

7114, at 125,641,
28/d. at 125,642.

-

‘west Marme was one of pohcy It argued that the purpose of
the EAJA Was to'decrease’ the tosts of lmgatmn with the gov-
ernment for those Wwho tould Jeast afford to’ ‘bear those expens-
es. To reject an applrcatron fot attorney fees rnade on behalf
of Umversal Parntmg would thwart that pUrpose h
e 2 I P R A
¢ On the surface, it appeats that Southwest Maririe was essen-
tially askmg the board to abandon ‘the 'rule Tequiring privity
for a party to sue the’ ‘government in contract. - Additionally,
Southwest Marine was ‘asking’ that the board expand the waiv-
er of 'sovereign immanity granted by the EAJA ‘beyond its
statutory language. < Confronted with the prospect of abandon-
ing precedent in two - settiéd ‘areas: of 1law, the board’s ruling
against-Southwest:Marine Was predlctable' ‘notwithstanding
any equities favoring the subcontractor.’ However, the board
did acknowledge those inequities in what it characterized as
“inconsistent results in some instances” and invited Congress
to leglslatrvely cure the problem B b S
e e FEEPTS LTS SR v

i Southwest Marme, or perhaps ‘more’ correctly, Universal
Painting, appealed the'board’s decision.29 'Prédictably, the
district court followed-and agreed with’the ‘board’s conclu-
sions.3 However, the drstnct court hlghllghted two pomts not
fully addressed m the prior board opmion et

o nelt e e I

First, the court noted that this case involved not one, but
two, waivers of soverergn immunity. The first, of course,
dealt with the EAJA! "The second, however, ‘involved" ‘the
CDA3 and better explalns the rule that only those i m pnvnty
with the govemnment may sue it.32 The CDA, 1tself a waiver
of sovereign immunity authonzmg suits agalnst ‘the govern-
ment involving government contracts, allows' only ‘the’ con~
tractor to bring an action before an dgency ‘board.33 Thus.
allowing subcontractor net worth and size to determine EAJA
eligibility would require not only a broad construction of the
EAJA, but would facially run cotnter to the waiver of sover-
eign immunity grantéd by the CDA R

29 Southwest Marine, Inc. v. United States, No. C-92-3143-DLJ, 1992 U.S. Dist. LEXIS 19266 (N.D. Cal. Dec. 7, 1992). If the “party” meeting the definitions con-
tained in EAJA has itself incurred no legal expense, can it nonetheless recover? This issue was addressed in T.H. Taylor, Inc., ASBCA No. 26494-0, 86-3 BCA §
19,257. The board determined that fees incurred by the subcontractor for a claim brought in the prime contractor’s name also-are incurred by the prime for EAJA
award purposes. Similarly, in Margaret Howard d/b/a River City Van & Storage, ASBCA Nos. 28648,29,097, 88-3 BCA § 21,040, the board concluded that legal
fees paid by an EAJA claimant's insurer were “incurred” for EAJA purposes. The EAJA claimant had, in effect, prepaid for legal services. : : "

30Despite language to the contrary in the CDA, admiralty jurisdiction is exclusively vested in Federal District Courts.  Thus, they are the ‘appellate forums for'
ASBCA appeals involving CDA-founded maritime claims. Southwest Marine of San Francisco, Inc. v. United Stntes, 896 F.2d 532 (Fed. Cir. 1990).
[ TEREIEE I LY I N ST T
341 U.S.C.A. §§ 601-613 (West 1987 & Supp. 1994).
32 Southwest Marine, 1992 U.S. Dist. LEXIS 19266.

BId. See also 41 U.S.C.A. §§ 601(4), 606 (West 1987 & Supp. 1994).
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. To reach the result desired by-Southwest Marine would
require the following conclusions.  The EAJA provides that
only 2 “party” may be eligible for award of fees and expenses.
The CDA requires privity of contract as a condition necessary

to filing a claim and litigating disputes, under the CDA. How-.

ever; once a proper party for CDA and EAJA purposes ﬁles
the claim, looking beyond the ‘party” o the real party in
interest is authorized for net worth and size determinations.
Significantly, nothing in the language of the EAJA as it
applies to agency boards, suggests this result. Indeed, as the
district court implied, had Congress intended either statute to

apply to.the real party in interest mstead of the party as more :

narrowly defined, the statute could have said 5034, .

Secondly, in addressmg Southwest Marme s real party in
interest”’ argument, the court highlights seemlngly conflicting
congressional intentions. . On the one hand, the EAJA was
designed to increase access to courts for those:least able to

afford litigation with the government. Under this general pol-

icy, the net worth and size of the real party interest, notwith-

standing precise statutory language, should control EAJA.

eligibility. On the other hand, the district court noted that
when enacting the CDA Congress specifically considered and

rejected allowing subcontractors direct access to the govern-

ment in contract drsputes Stated drfferently. Congress want-
ed to require that subcontractors sue through prime

contractors rather. than in thelr own names.35 Thus, however
persuasive the argument about thwarting congressional intent ‘,
regarding the EAJA. mtght be, that argument fails in two
respects.. First, the unamblguous language of the statute does

not provide a specific basis.for establishing eligibility wrth

reference to the subcontractor .Secondly, even if this lan-‘

guage were present, congressional intent, as expressed in the
CDA, is facrally to the qontrary 36 ;

W
il

After rejectlon by both the ASBCA and the Federal ljrstnct

Court, Southwest Marine, further appealed to the United States
Court of Appeals for the Ninth Circuit3? (Ninth Circuit),
where the result was the same. In reaching its decision, the
Ninth Circuit -noted an interesting peculiarity in the EAJA.

The Act’s codification applying to courts does not contain the
APA deﬁmuon of a party contained in the codrﬁcanon apply-
ing to agency boards. Notwrthstandmg thrs difference, the
legislative history of the EAJA reflects a congressronal intent
that the same deﬁmuon of a party apply to both the JUdlClal
and ,admmtstratrve codrﬁcattons % The Nmth Crrcurt also
reviewed judicial cases involving ‘re party in 1nterest" deter-
minations. It concluded that while those cases lent “some cre-
dence”3? o Universal Painting’s position, that it and not
Southwest Marine was the mterested party before the
ASBCA, those cases did not support an expanswe ‘reading of
the EAJA statute applymg to administrative forums Finally,
the Ninth Circuit conceded there was ‘a certam appeal”‘o to
Universal: Pamtmg s asseruon that awards to real parties in
interest in litigation before adrrumstratwe forums would sup-
port the EAJA’s broad polrcy gqals However, the Ninth Cir-
cuit also recogmzed that limiting language An. the waiver of
sovereign immunity applying to administrative, forums frus-
trated achievement of those goals.

In the absence of future congressronal lactlon requiring oth-
erwise, the decrstons in Teton Constmcnon"«l and, Southwest
Marine*2 produce the following conclusions. In agency
actions, notwithstanding any economic burden imposed on the
real party in interest, net. worth and size. for EAJA eligibility
determinations will continue to be made based on one guiding
question: who is in privity with the government? Only those
in privity. satrsfy the first test of a party, Smu]ar]y, the second
test (net worth and size hrmts) will be applied only to those in
privity wrth the govemment.‘3 ,

W Tt

‘.‘Ehglbillty” in Court Adjudicationsﬁ o

A Smgle Def muon of Party ' ) ‘ o

It would be comfomng to conclude that Congress really
knew what it was doing when it provrded the framework for
adjudicating EAJA clalms . Presumably, there would be con-,
sistency between * ehgrbrlrty for EAJA awards in agency
board actions and *‘eligibility” for EAJA awards in court

oo R S ST SRS S LR

M Southwest Marme 1992 USS. Dlst LEXIS 19266. By negauve |mphcat|on derived from companng the EAJA statute apphcable to agencres w:th that apphmble

to courts, the EAJA says exhctly what the court implies that it does.
34d.
361d.

37 Southwest Marine, Inc. v. United States, No. 93-15165, 1994 U.S. App. LEXIS 34572 (9th Cir. Dec. 12, 1994).

33Id n3(cmngHR REP. No 99- l20 99th Cong ist Sess 4,at 15 (1985))
¥id a9, ‘ '
401d. at 11.

41 Teton Construction Co., ASBCA No. 27700, 87-2 BCA { 19,766.

(Y} I

42Southwest Marine Inc., ASBCA No. 36287, 93-1 BCA { 26,225, aff'd, No. C-92-3143, U.S. Dist. LEXIS 19226 (N.D. Cal. Dec. 7, 1992), af"d. No 39-15165,:

1994 U.S. App. LEXIS 34572 (9th Cir. Dec. 12, 1994).

43See e.g. Sentry Insurance, VABCA No. 2617E, 93-3 BCA { 26,124, for an example applying these same rules and logic in the case ot' a surety who attempts to

complete the contract of a terminated prime contractor.
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actions. However, the statuté that apphe& to federaT court liti-
gation does not mcorporate by reference ‘the APA definitioa of
party contarned in ‘the ‘statute applxcable to‘agency adjudlca-
tions. a Rather, the EAJA as appliéd to courts’ t{rerélyrequrres
meetmg the second part of the ehglbﬂrty tést under the agency
statute-—net worth ahd size llmrtahons Thus in ‘éodrt

SIS I N IR
actlons, anehglb(leparty st ‘“ " “{ v |" B Y | vy
b EEOY LOMTEE T Ty R

“'K.:!"rs !

T an mdivndua] whose' nét ‘worth did)not

e exceed $2 ‘000 000 at the time the c|v11

£ gction'was ﬁled or the owner of an unmcor- "”"‘")
‘ pOrated busihess, or‘any partnership, corpo- -

ratmn assoclauon, unit’ of local ’goVemment r

"ot orgamzauon,‘ ‘the rlet Worth of which did" e

“not ext:ebd $7000000 at the’ tlmé the cml it

"-dction was filed, and 'which'had not more = <

* than 500 empioyees at the time' the cnvrl v

" action"was filed 45 S
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As with the statute app]ymg to agency board actions, this code
sectlon also warves et worth ‘and sme hmltations for certain
tax exempt orgamzatmns and cooperatlve associations. 46

¢ .l“!"f" el S IR LR TR
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Apphcanon of the "Party
: Deﬁmnon' Real Partzes in Interest

REE SR R TV IR A0 Shr B A sl SRR Hts

N AT
“As prevxously indicated, the excldsnon of thé ‘APA" defini-
tion of a party in the statute applymg to court ‘actions'has
resulted in analyses of eligibility in court cases fnarkedly dif-
ferent from those found in agency cases.” As in‘agency dases,”
this has not affected the result in a majority of cases. Howev-
er, for those cases mvol‘vmg subcontractors, the Smgle defini-
tion of a party leaves open the p0551b111ty that in court actions,
unlike agency actions, the nét worth and size of the real par-
tles in interest may be considered despite a subcontractor’s
absence of privity wnh 'the government.” 'While no ‘court Has
yet g0ne ‘this far, case law addressirig the issue’ certamly sup—
ports this conclusron a1’ ]ndeed unhke agent:y opinions, the
real party i in mterest is'the contro]lmg factor in court decisions
addressing the issué of ehglbrllty under the EAJA! " ©

Teton Construction and Southwest Marine, both agency
board cases, involved subcontractors whose net worth and size,
would have made them eligible for recovery “under EAJA but

4428 U.S.C.A. § 2412(d)(2)(C) (West Supp. 1994).

451d.

SIS I T T T BB S

6d.

for the privity and’ soverelgn' 1mmun1ty problems ‘noted
above.48 In both thosé cdses, the pnme contractors, in’ pnvrty "
with the governmenti Were *fnehglble for "EAJA ‘tecovery -
because of net worth and $izé. ‘A’ variation of this fact pattérn’
occurred in Desig n ; and Products, Inc. v. 'United States 49 "This |
case shggésts that under’ certarn blrcumstances privity of an’
otherwise elrglbie Party; ‘an ‘all- important factor for recovery’
in agency actrons, may be dzsregarded in Eourt apphcauons to!
prevent EAJA redOVery by contractors B T
A A A AE . chony aemar e

“In’ ’Desjrgh and Produéts, a’prime coritractor prevailedin an-
actibn seeking an cﬁurtable adjustment on’ a consiraction ¢bn-
tract with the' Commerce Departméfit.50” Thereafter; the'con-
tractor filed an EAJA application seeking award of attorney
feés and costs. “Design and Products (D&P) Was the party in
pnvxty with the' go\iernment and fnet the net worth ‘and size :
limitations 1mﬁosetf by the'EAJA! "The government, however,
contested D&P’s ehgrblhly 'D&P was a'wholly owned sub-
srdlary of VSE Corporatlon ‘The go\/emment correctly assert-
ed that the"parent company exceeded the'niet'worth and size'
hmrtauons of the 'Act. "The govemment argued that the parent”
company, not in’ privity with the’ govemment“‘was the real
party in ‘interest and for that reason,-its net Weorth and size
should be determmatxve of D&P’sehglblhty for‘ award

In rarsmg these -assertions, the - government noted that the

presrdent and both executive wce-presrdents of D&P were
also presrdent senior vice- pre51dent and vice presrdent
respectlvely. of the parent c0rporatron Addmonal)y, the gov-
ernment noted' that one “of the dlrectors of D&P' also was &’
d1reétor ‘of the parent’ corporanon Furthier, the’ govemment
raised “questlons"5I whether the’ two corporations’ occupled'
the same offices, whether thé execttives of the parent oversaw'
and directed the operations of D&P, and" whiether and 1o what’
extent executlves of the parent co oration were involved in
the admmlstrauve and financial decisions ‘of D&P. Theseé fac-
tors, the govemment -assérted, ‘indicated’ that the parent itself’
n'fehglble for'an EAJAn award, Was the real party ininterést in’
the'case. - As & c_oneequence,.the government urged that:the’
application of the wholly ownéd subsidiary be denied. -+ i+

In support of this position, the governmént analogized its

. position to and relied on the authority proyided by Umted
States v. Lakeshore Terminal and Ptpelme, Co,52 where the

EP S Y R SR TN LS S R T A A

418ee, e.g., Design and Products, Inc. v. United States, 20 CI. Ct. 207 (1990); United States v. Lakcshore Terminal and Pipeline, Co., 639 F. Supp. 958 (E D Mich

1986).
48 See supra notes 17-36.

4920 Cl. Ct. 207 (1990).
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52639F Supp 958 (E.D. Mrch 1986)
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district court adopted a totality of facts3 approach in'deter- - facts between the two cases, the ¢laims court found that D&P

mining eligibility for award under the'EAJA. In Lakeshore, - was the real party in iriterest to the underlying litigation, ‘eligi-
rather than looking at the net worth and size of ‘the party!in ble in terms of:nét worth and size, and therefore eligible for
privity with the government, the district court looked beyond ©  award under the EAJA.58 - Notably, the claims court failed -
privity and beyond the style of the case to determine-the real even to address the issue of privity with the governnient. ~ '
party in interest. Apparently, the concerns raised by agency
boards regarding the strict construction of waivers of sover- The results ‘in both Design and Products and Lakeshore
eign immunity were not raised due to the absence of any lan- suggest that in'a situation similar to that presented.in Teton
guage in the statute applicable to courts mlrrormg the APA 3 Constructibn, but occurring in federal court, net worth and
definition ofa party 54 B : ‘ “. " size standards will be tested against the real party.in interest.
LT - Further, these cases:suggest that had Teton Construction pur-
In Lakeshore the contractor refused to convey certain prop-= " sued its claim in federal court, the subsequent EAJA applica- -
erty to the government as required by a contract -option: tion may well have been approved rather than denied. No -
Lakeshore was the company in privity with the government:’  court case as of.yet reports this rtype of fact situation or reach-
and met the EAJA’s net worth and size limitations. It also es this result. However, assummg .consistent application of -
was a wholly owned subsidiary of The Detroitiand Mackinac the analysis applied.in Design and Products and Lakeshore,

Railroad, which exceeded the EAJA’s net worth and size lim- subcontractors are better served for EAJA purposes by pursuxt
its. The record revealed that the parent company performed of claims in court rather than before the boards. S
“various administrative, account, insurance, and auditing

functions"ss for its subsidiary and occupied the:‘same offices. ! Ellglbdlty of “Joint Venturers” and “Affihates”
Additionally, when the dispute arose between Lakeshore and - :
the government, the general counsel from the parent company, " Two mmor vanatxons on the 1ssue of ehglbxhty for EAJA
and not the ‘subsidiary, responded. The response wason the recovery should be addressed. They deal with affiliates and
parent company’s letterhead and made references to the par- -~ joint venturers. ‘The practical and analync dlfﬂcultIes result- |
ent’s interests, pointedly overlooking that it was the sub- ing from differing definitions of “partxes” between the EAJA
sidiary’s dispute. ‘The district ¢ourt, “based on'the totality of -+ statutes applymg to courts and boards are not as apparent in
facts,”56 found the parent company to be the real party in EAJA ht dganon regardmg these entities. The decisions of
interest. Accordingly, because:the parentcdmpany s net - courts an boards, while nelther voluminous nor addressmg
worth and size exceeded the EAJA threshold, the dlsmct court © the' same points exactly. may be characterized either as fairly
denied Lakeshore s apphcauon for costs B " harmonious or, at least not dlsconnected o 1
R § . it 100 . i

In: analyzmg the facts in Destgn and Products 57 the claims - When the _government contract involves joint venturers,
court distinguished Lakeshore in the following respects. First, -  EAJA net wiirth and size limitations will be: apphed to all
it did not appear that' D&P’s parent company impeded the.::  members of the joint venture.5 For example,’ D.EW., Inc.
independent actions of the subsidiary. 'Nor did it appear that''’  involved a contract awarded to ““D.E.W.; Inc., and D.E.
the parent company directed or financed the litigation. Addi-©  Wurzbach, & joint venture.”60 When the joint venture filed its
tionally, no evidence existed to show that the parent company::  EAJA application; it provided only the net worth and size of
performed administrative functions of D&P.  Finally, it did - the corporation. The government objected, asserting that the
not appear that the parent company was the sole beneficiary of ~  board should consider nét worth and size of all components of
the EAJA application as had apparently ‘been the case in' the joint venture. The board agreed and, without analysis,
Lakeshore. The only similarities between the two cases were considered the application in reference to both entities. Note -
the sharing of executives and the involvement of wholly that the joint venture as an entity was in privity with the gov-
owned subsidiaries. The claims court found neither of these ernment, not either of its components individually.” Harkening

facts dispositive. Thus, having satisfactorily distinguished back to the statutory definition of a party applicable to agen-

[RRTEI i ¢ R TP o s v

5314, b

34 Additionally, the court’s analysis did not confront or explain away the linkage found in agency cases between the CDA and the EAJA. As stated above,‘ that link:
age implies that because the CDA requires privity to give a claimant standmg. 50 100 must the EAJA See supra notc 34

33 United States v. Lakeshore Terminal and Pipeline Co., 639 F, Supp. 958 (E.D. MlCh 1986) o | |
3 Design and Products, Inc. v. United States, 20 Cl. Ct. 207, 211 (1990) (citing Lakeshore Terminal and Pipeline, 639 F. Supp. at 962).
S71d. a1 207, -
8,

B¥DEW., Inc., ASBCA No. 36698, 90-3 BCA 23,019, The statute does not speclﬁcally address joint venturers. lt does, however address assocnatlons and any
partnershlps By implication, joint ventures fit one or both of these categorics. See 5 U.S.C.A. § S04(b)(1)(B) (West Supp. 1994).

€D.EW., Inc., 90-3 BCA § 23,019, at 115,560. TR T BANBEIR
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cies, had the contract been in the name of only one of the par-:}
ticipants, presumably the board would have lpoked solely at .
the ‘net worth of .the one in.privity with the, government.§! .
However, the same could not.necessarily ‘be said of ‘,ﬂ‘real 5
party in interest analysis performed by a court.62 ...+ -« ..

In.two cases, boards have addressed the issue of affiliates.
In Jnsul-Glass, Inc.,53 the board rejected an EAJA application:»
because the-aggregate net:worth of the contractor and'its affili- ">
ates 'were not:included.® ‘The contractor: was one ¢f.a number:*
of businesses ‘all owned by.the same persons:and doing busi- :
ness from the same facilities. | In Decker & Co.,55ithe board *
rejécted a government asseftion that the ¢ontractor-was affili-
ated with another firm although ¢heé teasoris for' this decision’ -
are unclear.! The 'board merely stated that an affidavit submit- -
ted by -the contractor convmced them that no affiliation exist- "
ed. ’Prcsumably* the othér company did not meet ‘the
definition of an affiliate. - ¢ ; BEEE

Interestingly, in neither Lakeshore nor D.E.W. inc. does the
board define exactly what constitutes an affiliate. For that,
one ‘mufst’ Iook elther to the Federal Acqutsiuan Regulatzon
(FAR)“ or the Model Rules for lmp]ementatrbn of the Equal
Access }o “Justice Act in Agenc:y Proceedmgs (Mode1 Rules).87
The two definitions, while no identical, basrcally ‘¢comport
w1th éachqother The FAR provides that “busmess ‘concerns‘
are afﬁhates of each other when, elther d1rectly or mdlrectly,
(1) one concern controls or has the power to. control the other.
or(2) a third party controls or has the power to control ;.
both.”68 Meanwhrle, the Model Rules defines affiliates as

I . R FREEaeE

; . any 1nd1v1dual corporatron or other entlty S

‘that dlrcctly or indirectly controls orownsa. ...

. ymajority of the -voting shares or other inter- ., .
¢ i ests of the applrcant,;or any COTporation or . . .y
. other entity of which the applicant directly'-w-';
.. or indirectly owns .2 majority or controls a -
. majority of the voting shares or. other inter-.,
ceSt. 8, e

6! See supra notes [0-43. Gy -

62 See supraihotes 40-58.

63GSBCA No. 9910-C, 89-3 BCA § 22,223,

Arguably, the FAR definition is brpader, than that contained in ",
the Model Rules. However.fthe Model, Rule definition is .
more persuasive. It was promulgated for specific application
to the EAJA.,The FAR definition, meanwhile, deals.with: the
submission of bids rather than EAJA applications.- * . ;
PR RIS ENRES (S AN B TIES RS E R E !
The courts have not dealt with affiliates and joint. ventures
directly, - However, where, for ‘example, an association-repre- .
senting-a-group of manufacturers sought recovery. under the -
EAJA, the circuit court determined it ineligible after aggregat- |
ing the net worth of all its members.”® Accordingly, one can
surmise thatin a government contracting case involving affili-
ates ar joint venturers, the courts likely would follow 4 course .,
Slmllal' to.that used by agency the boards G e ket d
ST IY AT oo ‘5;1_‘7.',?

Contrasts in Eligibillty Courts v. Boards ¢

SN . e

P e bt s o et NI e l ":'w.";:
When contrasung the drffermg treatment of eligibility; for.::
EAJA awards in agency:versus court progeedings, several -
points-are worth mentioning. ' First, that.agency boards reject
out.of hand—for good and cogent. reasonsf,—the;arg\gment;that A
eligibility should be determined with reference to the real party ;
in interest, is not surpnsmg Agency boards .are copstrained by .
language in their enabling legislation that requires, considera-
tion of eligibility; by defining parties in fwo ways. 1. Courts, .-
meanwhile, myst deal with only one definition. Consequently, .
the contrast between, agency: and court treatment of thesame
issue is remarkable, Courts possess. an unrestrained willing:.
ness.to, look beyond privity to the real party in interest for eli- .-

gibility purposes. In cases not involving government contracts, .. :

courts regularly apply the “real party in interest” analysis to
EAJA eligibility issues.??,-Even in government contracting
cases, courts more readily embrace determining EAJA eligibil- -
ity with reference to the real party-in interest, at least-where ;.
that embrace might result in denial of eligibility.: The reason is .
fairly simple. - Courts are not as'canstrained as agencies by lim- .
iting language in-the waiver. of sovereign immunity under the
applicable version of .the EAJA.; Courts may look behind the |
style of the case, determine the real party. in interest, andapp]y |
nej. woﬁh and size hmltanons 0 that party. FEIERCINSE :

ot
RNt A SAR

oy Ty Lneocb s e e TR L ) ST

641d. The applicant has the burden of proving eligibility. See 1 C.E.R. § 315.104a (1994).

65 ASBCA No. 38072, 92-3 BCAT 25,057, - , i} 1) on i oo

PO yeoe gt T AT KRR ek
66 GENERAL SERVS. ADMIN. ET AL., FEDERAL ACQUISITION REG. (Apr. 1, 1984) [hereinafter FAR].
R oot o e oeh e b i Tt sl e by

671 CFR. pt. 315 (1994).
Pt
68FAR, supra note 66, 52.214-17. .

61 C.F.R. § 315.104(f) (1994).

70 Nationa! Truck Equip. Ass’n. v. National Htghway Traffic Safety Admm 972 F. 2d 669 (6th Cir. 1992).

i cot

15'0.S.C.A § 504b)(1)(B) (West 1994,
72See Unification Church v. LN.S., 762 F.2d 1077 (D.C. Cir. 1985)
24 .

e
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‘Second, /a’genc'y ‘boards have concluded that'because the those few words in the agency statute can serve to frustrate the
CDAT™3 requires submis .‘sron of claims by those'in pnvrty with purpose of the EAJA where subcontractor clarms are

the govcmmenl the'EAJA ‘also requrrcs privity for parties to" mvolved EICE LR . g1}

be c‘]rgrble A]though r.mfortunate, thrs ¢oncllision 'is' under- AR U S ; e
standable.” This’ view rclatcs back to mclusron in the EAJA Third, thc rcal party ih’interest analysis uscd by courts is"

statute apphcable to age:ncy ‘boards of language requiring that - only reported in government contract cases where' the govern-*
a party be defined in conformity with the APA.7* According- ment attempted to defeat EAJA claims. That is, the claimant

ly, not only must an eligible claimant meet net worth and size was in privity, met net worth and size limits, yet the govern-

limitations, it also must be a party in a'technical sense. The'  ment attempted, successfully in one case, to have a court Took
CDA? similarly requires that a party, in a technical sense, be beyond privity and determine whether an alleged real party in

in privity of contract with the government. Thus, subcontrac- interest not in privity exceeded net worth and size limits.®

tors, not in privity, are excluded in agency cases from being ., Whethér this analysis ‘Can be used to the advantage of a sub-

eligible parties. Interestingly, the need for P"V"Y in agency contractor whose prime exceeds net worth and size limits

cases does not depend on any connection ‘between the EAJA - * remains to be seen. However, this much is clear; the CDA’s

and the CDA. Nor does an analysis reachingthat conclusion -
require any reference to the CDA. Rather, the requirement for

qoiv . : satisfies a rational consideration.’” Moreover, adhering to
privity in agency cases stems totally from the inclusion of the CDA rules advancing contract management policy considera-
APA definition of a paity in the agency EAJA statute, With- .

-+ tions does not dictate frustrating advancement of EAJA policy-
out such language, the {CDA provides no independent. lmpedr- .

ivconsiderations. At least in actions originating in courts, policy
ment to detenummg EAJA eligibility based on a real party in ., +*-considerations of both acts may be achieved by requiring priv-
interest analysis.

ity of those bringing claims, then looking beyond privity to

the real party in interest for net worth and size determinations.
: 5 Caeslat

recfurremcnt of pr1v1ty is not in apparent need of change. It

Courts, on the other hand, -have not suffered the same con-.
straints as boards, -primarily (because they are not limited by
the same statutory languagevas;agcncies. Howeyer, larger rea- i l-i?mallyi; consll;:ler 1t)he P :actltcal effect fortc‘ajsgs rtl;volwlx;lg th‘;
sons permit a subjectively fairer result in court actions. The claims of small subcontractors prosccuted in the name’o

. . . ) : . tractors 'too’ Tlarge to meet the net worth 'and slze lim-
policy considerations of the EAJA‘and the CDA are different. prime con )
The CDA requires that claims be submitted only by those in its ihposed by the'EAJA. In agency board appeals, nef’ w°“h ‘

T
privity with the government for purposes of efficient contract

and size will be determined with reference to the prime- con-'t
administration.’ Imposing this requirement allows easy asso- tractor. Accordingly,'if the prime’s net worth and size exceed

ciation of subcontractor claims with a particular prithe con- EAJA Timits, the subcontractor has no hope of recovering its-
tract. -However, efficient contract administration is not legal fees and expenses under the EAJA.'On the other hand,
affected in any way by allowing, in an EAJA application, con- if the ‘case ‘originates in ‘a court rather than a board, limited
sideration of the net worth and size of the subcontractor rather .  Precedent in government contract cases, general precedent in
than the prime. Indeed, the policy behind the EAJA would be cases not involving government contracts, and cogent argu-:
more fully effectuated oy looking to the real party in inter- ments suggest eligibility determinations made by reference to
est.7- Accordingly, if the more narrow definition of a party the real parties in interest rather than those strictly in privity
were deleted from the agency EAJA statute, policy considera- with the government.  Accordingly, all other things being>
tions of both the EAJA and the CDA could be realized. equal, subcontractor claims prosecuted in court rather than
Courts are positioned to fully effectuate all policy considera- boards promise greatcr chance of subsequent EAJA recovery

tions. As it stands, however, ‘the unfortunate inclusion of - of legal expenses sl [ Lid et

) R i ; : . BT

41 USCA S8 601-613 (West 19878 Supp. 1994). * 7 e e e
745 U.S.C.A. § 504(b)(1)(B) (West Supp. 1994).
7541 U.S.C.A. § 605 (West 1987).

76 Southwest Marine Inc. v. United States, No. C-92-3143-DLJ, 1992 U.S. Dist. LEXIS 19266 (N.D. Cal. Dec. 7, 1992) (citing S. REp, NO 1118, 95th Cong., 2d‘
Sess. 17, reprinted in 1978 U.S.C.C.A N. 5235, 5251).

71See Umﬁcatron Church v.ILN3S 762 F.2d 1077 (D.C. Crr 1985) Thls semmal case in the world of EAJA stands for the proposmon that the third person who
exercises control over the lmgatlon should be u-eatcd gs the party“ undcr the Sstatute. See also Natronal Truck Equlp Ass'n v, Natlonal Hrghway Trafﬁc Safety
Admin., 972 F.Zd 669 (6th Cir. 1992) ‘ ‘

: [ SR T I - . . RN

8 Design and Products, Inc. v. United States, 20 C. Ct. 207 (1990). United States v. Lakeshore Prpelme and Termmal Co., 639 F Supp 958 (E D MICh 1986)

‘‘‘‘‘

17, rzpnmed in 1978 U. S CC.A N 5235 5251) ..

e
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«Con‘clusion‘-" Tl o

{vt"':f:‘ THLEnnnIde w O ATET e _-v“r.‘:;‘. ’
Determmauons of elrgrblhty for EAJA awards should be
fairly simple. However, they are complicated by minor vari-
ances in definitions between the EAJA statutes applicable to

courts .and those applicable to boards. These drfferences are

ereign immunity;requiring strict constn;cuon -Unfortunately,
the result:is that agency boards are not, as.free as, courts to
effectuate the: purposes of EAJA rConttactors and subcontrac-
tors should be aware of the minor dlffcnences m ehglbrhty cri-;
teria between courts and boards and shd»uld factor the practrcal
effects of those drfferences into thelr cholce of forum e

not easily overlooked because the statutes are waivers of sov- ;, ‘ 25, Y C v
e ‘ o FETINSREREA S it e il : ! Pt i .
R RERERS I AP N . ! ERSETS LR A [P [
1 T E N AT LI SET1 SV g v R I ) SO
il e b ; et bt e i e de Jen L LT e ENST; by e
fise g e Davzs v. United States Clarification Bt mbani R L
P AP SR A FEE TR S TH ¢ AT
e Regardmg Ambiguous Counsel Requests TP
i Ty s _and an Inv;tatlon to Revisit Mtranda' qi. b o
Poan 104 A0V SRR PR EUEIEI e ATt s e ;
i LRt i 3 TS s, e AT Lo ! SR SR
il o Y .o 0w . Major Ralph Kohlmann o Lo l i
S Ih I i 0 o1t . Instructor, Criminal Law Division ' 7 o RERAY
SRR L i . The Judge Advocate General’s School '~ ' = Wil oot i i r
ot Y TR RS : = : o
ER SRR LT R g . gy . e . -
Intr(l)duction ﬁ signal the Court’s willingness to. wnsrdi-r A complete re-exam-
S arivt ‘ ination of the Miranda warning: reqlutrements ‘that-have-

In Davts v Umted States,' the Umted States Supreme Court ,
rendered its ﬁrst mxlltary 3ust1ce decrsron 'with, broad apphca-
tions beyond the courts-martial system. r.Q“er;‘“eWrOf.p“’V‘-‘ 18
that the Court simply has reaffirmed the principle that invoca-
tion of the Miranda? right to counsel requires,.at a minimum,
some statement thatreasonably can be construed as an expres-
sion of-a desire for:the assistance of an attorney.? The Court!
went-on to clarify, however, that if a suspect makes a refer-;
ence to an attorney :that is equivocal or ambzguous. question-;
ing need not be terminated.4 - v con nebos ;

B L I R T PR N SE FEP S SEIL PRI HAT LI St

rAddmonally. and: perhaps more significantly, Justice

O’Connor s ‘majority and Justrce Scaha s concurrmg opmlons'

o i e e YL

wrse s T e e et e e ey

become a ﬁxture in'American criminal procedure -

B S ; s R s L ot
RRUTN Ambrguous Counsel quuests i

'
e Aoy b . A G

TN
pe AT

In the past. varlous state and federatl Junsdrcuons used one
of .three methods of dealmg with ambiguous requests.for
counsel.?iIn its Davis opinion, the COMA held that the proper
rule is that'ambiguous counsel requests must -be clarified :
before continued interrogation.8 The Supreme Court affirmed .

the COMA’ s decrsron but dlsagreecl with the lower court’ sf

reasomng LI LTt AT S LA

s T oyl e T e
Re_|ectmg the posrtrons advanced hy both partres and the .
COMA the Supreme Court rerterated that “a statement either.

S N . i [ F N Rt S HEO LR ST TIO

o wlher iy Gl R T T TN T

'36 M.J. 337 (C.M.A. 1993), a_ﬂ"d on other grounds, 114 S. Ct. 2350 ¢1994). Effective October 5. 1994, the Natlonal Defense Authonzauon Act for Fiscal Year
1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994) (to be codified at 10 U.S.C. § 941), the United States Court of Military Appeals (COMA) was renamed the Unit-
ed States Court of Appeals for the Armed Forces. This article will use the title of the court that was in place when the decision was published.. . .. ._ .. S

2Miranda v. Arizona, 384 US. 436 (I966) (pnor to initiation of custodial interrogation, suspects must be warned that they have the: right Jo remain s1lent. that any.
statement they make may be used as evidence against them, and that they have the right to the presence of an attorney, either tetained or appointed),*’

3Davis, 114 S, Ct. at 2355 (quoting McNeil v. Wisconsin, 501 U.S. 171, 178 (1991)).

4.

S AN Py R

Sin Davis, the COMA observed: ©

. Some jurisdictions have held that any mention of counsel, however ambiguous, is sufficient to require that all questiomng cease. Others have .
L attcmpted to definc a threshold standard ‘of clanty for invoking the right to counsei and have held that comments falling’short of the threshold ' i
" do ot invoke the right to ¢ounsel.’ Somé furisdictions, including several federal circuits, have held that “all interrogation” ahout the offense
“must immediately cease™ whenever a suspect mentions counsel, but they allow interrogators to ask narrow questions’ desrgned to “clarify”

e ,the ea.rller statemem nnd theaccused s desues mspectmg t:ounsel

Daw's. 37 MJ. a 341 (quotmg Srmth v.llhno:s. 469 U S 9l 96 na} (1984))

R S IR

doall

I AT B R S A ST I I ) s

R N TR BT I ( ,‘.::r”.f" ‘., Joi ‘.t‘ e

For a survey of the three standards, see Janet E. Alnsworth In a Different Register: The Pragmatics of Powerle.r.me.rs in Polucc lnterroganons, 103 YaLE Ll

259, 299-315 (1993)

$Davis, 114 S. Ct. at 2355.

3
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is such an assertion of the right to counsel or it is not.”?.The ,
Court held that a statement concerning counsel is ambnguous_

if, in light of the circumstances, a reasonable officer would
have understood only that the suspect:'‘might be” invoking the

right to counsel.8 Although the Court noted that clarifying -

ambiguous requests.often will be a good practice,? the Court
declined to adopt a rule requiring ofﬁcers to ask clarifying -
quesuons 0o o o

% R I3

In Daws, the Court relterated that the “rnght to counsel”

established in Miranda is not guaranteed by the Constitu-
tion.! Instead, the procedural requirements, established in
Miranda:and its progeny, are “measures. to insure that the

right against compulsory self-incrimination [is] protected.”2 -,

it ST

The Supreme Court also reafflrmed the prmclple thati

Miranda warnings were not designed with the intent of pre-

venting a suspect from making-an incriminating statement,
Instead, the warnings were mandated to .counteract the coer-
cive effect of custodial interrogation.’3 Similarly, in Edwards
v. Arizona,'4 the Court established a “second layer of prophy-;.
laxis”15 for the so-called ‘Miranda right to.counsel.  In.
Edwards, the Court held that if a suspect requests counsel -at
any time during a custodial interrogation, the suspect is not -

subject to further questioning until a lawyer;has been made
available or the.suspect reinitiates conyersation.!6-.In Davis, -,

LR

the Court expressly declined to expand the Edwards barrier by
requiring law enforcement officers to cease, questlonmg
because of an ambiguous or eqmvocal reference to an attor--
ne’y"” rH( Tt ¥i*; : u:, “‘.," R O S

Rather than srmply lmutmg expanston of Edwards protec-
tion, however, the Davrs “threshold of clarrty" standard
arguably erodes the prohrbrtlon agamst contmued pollce qucs-
tioning in, the, face of an expressed desrre for assistance of
counsel, Professor Yale Kamlsar of the Mrchlgan Law,
School, recently nqted that “socnolmgurstrc research indicates
that certain segments of the populanon—women, Afncan
Americans, 1mm1grants from Eastern Europe—are far more
likely than other groups to avoid strqp " assemve means of :
expression and to use indirect and hedged speech patterns that
give the -impression ¢ of uncertainty or eqmvocallty 718

The Supreme Court apparently antlcrpated Professor
Kamrsar s argument. Recogmzmg that some suspects may, .
fail to clearly articulate a subjectively held desire for,a._,
lawyer’s assistance, the Court concluded that “the primary
protection afforded suspects subject to custodial interrogation -
is the Mtranda warnings themselves. ‘Full comprehension of
the rights to remain silent and request an attorney [is] suffi- -
cient to dispel whatever. coercxon is mherent in the custodlal
process. e TR TP IR EP R

71d. (quoting Smith, 469 U.S. at 97-98) (brackets and intemal citation marks omitted)).

. \
81d. .

9“Clarifying questions help protect the rights of the suspect by ensuring that he gets.an attomey if he wants one, and will minimize the chance of a confession bemg
suppressed due to subsequent judicial second guessing as to the meaning of the suspect’s statement regarding counsel.” Id. at 23s56. BT

0/d at2355. .. . g!»»ié: St b

id. at 2354 (quotmg Michigan v. Tucker, 417U S 433, 443-44 (1974)) The Frﬁh Amendment provrdcs in relevant part. “No person

any criminal case to be a witness sgaist himself[.]” U.S. CoNsT. amend. V

12 Davis, 114 S. Ct. at 2354 (quoting Tucker, 417 U.S. at 443-44).

i
ARSI ¢

srmu be compelled in

A

13fd. In Miranda, Chief Justice Warren's majority opinion engages in 8 lengthy discussion of police interrogation techniques. Numerous quotations from police :
training manuals and interrogation textbooks are included in the opinion to demonstrate the calculated nature of police mtcrrogatlons Before prescnbmg its land-

mark prophylactic warning requlrement the Miranda court concluded:

A o ol

.7 - It is obvious that such an interrogation environment is created for no purpose other than to subjugate the individual o the will of h|s examin-. - oo
pyer. This.atmosphere carties its own badge of intimidation. To be sure, this is not physical intimidation, but it is equally destructive of human
... > dignity. - The current-practice of incommunicado interrogation is at odds with one of our Nation’s most cherished principles—that the indi- - -
. vidual may not be compelled to incriminate himself. Untess adequate protective devices are employed to dxspel the compulsron inherent in
custodial surrounding, no statement obtained from the defendant can truly be the product of his free choice. .. - ;- :

Miranda v. Arizona, 384 U.S. 436, 458 (1966).
14451 U.S. 477 (1981).

15McNeil v. Wisconsin, 501 U'Sf,nl' 176 (1991).
16 Edwards, 451'U.S. at 484-85. o

17Davis v. United States, 114 S, Ct. 2350, 2355 (1994).

Vi

18 Constitutional Law Conference Addresses Supreme Court’s 1993-94 Term, 56 Crim. L. Rep (BNA) 1068-9 (Oct. 19, 1994) [heremaﬁer Constitutional Law Con-
Jerence]. See also Ainsworth, supra note 5. In a similar vein, Justice Scalia harshly rejected the petitioner’s argument during oral argument that the law must pro-
tect & suspect from his own maruculateness by stating: “Wc cannot run a system for idiots.”. See Matthew Wmter, Do You Really Want a Lawyer] ARMY Law.,

June 1994, at §5.

19Davis, 114 S. Ct. at 2356 (quoting Moran v. Burbine, 475 U.S. 412, 427 (1986)).
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The Facts in Davis did not raisé the issue of cultiiral ﬂxversr-
ty in’ the mterpretatlon of thie suspect's statemeiit rdgarding -
counsel” However, in future'¢ases, defense counsel should be'!
alert for the opportunity to develop the facts concerning culs
tural diversity. With a proper factual basrs. counsel might
argue that t‘.he known cultural’ background of ; a suSpeCt ‘should
play a sngmﬁcant rolé in‘how “a' reasonahle ofﬁcer in 'hght of !
the c1rcumstances"2° would mterpret the suspect § ‘statement -
regardmg counsel For example a defehse cdunsel‘may be'
able to show that, based on'the’ traming andl eXpenence 'of the
mterrogator and the' cultural background of the suspect, the -
mterrogator understoad, ‘or’ should have ‘understood, the sus—
pect’s techmcally ambrguous or equwocal statement "about a
laWyer to be an aetual réquest for counsel 2T e v ! 2

~u¢u;m, AT IR O

Davis appears ( resolve the spht of authority Tegarding the
need to clarify ambiguous counsel requests as a condmon
precedent to further quesnonmg ‘Howéver, adoptxng a “damn
the torpedoes approach" to mlhtary suspet:ts tentative: state-
ments about lawyers may be premature “In Unitéd States v
Morgan a2 followmg initial waiver of Arttclc 31 - Uniform '
Code'of’ Mllltary Justice (UCMJ)23 and counseél nghts 2 the
accused began talking with mterrogators biit thén asked, “Can’
I sttll have a lawyer or is it too late for that?"251: “Altholgh the !
exact wording was sub]ect to dispute,’ it genera]l} Was agreed J
that the interrogation stopped following Morgan’s 'statément’
about a lawyer. The interrogators then asked some clarifying

A

2/d. at 2355.

[ECTAN RS P A 3 SO P S IS PP EN OO SRS B AR ) RN\ IV P FYet (S SR

quéstions'‘about whether Morgan wanted to talk to- a‘laWyer :
Morgan said “No iahd the questlomngconhnued 26 bl v
Blaves v D pbinener oo moonsty curia o s ulb it one
Interestmgly, Morgém did not ¢ite 'the Supreme Court’ opin® o
ion'in des for the' proposmon that ¢larification is not’
requ:red in the face of an equivocal or: ambiguous’ l‘equest.*-‘?
Inistéad, the COMA ‘simply cited ‘Davis as authority: fot intér-
rogators to ask clarifying questions.?? The COMA 'then pro-
ceeded to analyze the nature of the mvesngators clanfymg
questxons ulumately finding ' that ‘the accused‘s subsequént
exphcxthuver was voluniary 287 0 st bodatdis
i oo oh ennl ey
The COMA’S cimously 1mprecnse reference to the SUpreme
Court’s holding in Davis muddles the clarity iof the'néw rile
regarding ambiguous counsel requests. In Davis, although the
Supréme Court suggested clarifi¢ation as a procedure 6 avoid
judicial second guessing about whether a statementiwas
ambrguous or equivocal, 2 the Court held further that this elars /
ification was not requited. In Morgan, however, even tHough'
the COMA found that Morgan’s statement constituted an -
equivocal request for counsel, it still proceeded 'to ‘'scrutinize "
the clarification process to determine whether Morgan's sub- :
sequent statements were admissible.30 Morgan’s statements
made after- his ambigu6us counisel request were determined to -
be properly:admitted only after the COMA Hhad determined’
that his responses-to the clarifying questions:constithted a

waiver of his right to counsel.3! The COMA's analysis raises _

21} his comments to'the United States Lavé Week's Constitutional Conference;’ Professor ‘Kamisat dcscnbed how | some persons have a Culturally based téndency td

avoid assertive means of expression in settings involving an imbalahde of power.

Kamisar noted that one who addresses God cannot help but be aware of the enormous disparity of power and thus is likely to use indirect

SRS U I ER N (TS FUNAR IR VR 6 K T R ORI ol

(’,\VA

speech. This was surely on the mind of Tevye, the dairyman in Ftddler on the Roof, when he mused “Oh, if I were a rich man,” Kamisar

11 gaid “Ylevye didn't come but and say, “Liord; make me rich today,” of “[ Want yu to make merich right héw.” He was rathcr tentanve “So'’

what would have been so terrible if [ had a small fortune? Would it spoil some vast eternal plan if § Were a wealthy man?" -+ 5 =0 6o 1 AN 51'3‘ gan

Constitutional Law Conference, supra note 18, at 1069.

2240MJ 389(CMA ]994) 3] Coltee g aciag Toon T

R S AT WY B | AP AT A,

v

23 UCMJ art. 31 (1988) See infra note 57.

T PEREERN RS AR I S I R EI A

In Morgan, the COMA 'prefaced ifs analysis of the counstl invocation issue by notiiig that thé custodial element of the Miranda custodial mtermgation trigger
was not litigated: “Morgan, 40 M.J. at 394, Morgan prevlously had been apprehended in ¢onnection 'with the offense that ultimately resulted in this coart-martial.
Subsequently, however, Morgan repozted to an' Air Force Office of Special [nvestlganons offite unescorted, and voluntarily submitted to a polygraph examination.
The disputed statements were received during a postpolygraph interview. ' Id. at 390-91:":Accordingly,: although the requtrement for UCMJ, Article 31 warnings

was clear, Morgan arguably was not entitled to the Miranda counsel warning becaiise he was not in custody?’ : RN RO T

2514. at 391. YEON e T PLER s sbnesiM
6/d. at 391-92, o ' f . : N . ALET 0 U ek
214, a1 393. GO Tl o D n i st
81d. at 393.94. BT 2R e A
”Seesupra note 9. o | ' SRR LT AD P e :f‘;;v‘.,: b T

L0y o 0ol LAV
r 1 A ST THLETES i g :

3 Id ‘at 394 (“[W]e hold that the mnlitary judge s ﬂndmg ‘of ai*clear and’ unequlvocable waiverof: nghts aﬁer the eolloquy nbout a bclated request for counsel ls
supported by lhe record.”). SR Ll

3°See Margan. 40 M J at 593-94 r
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the question: “Why were they looking for a waiver?” Mor-
gan already had waived his right to counsel at the begmnmg
of the’ mterrogatron 32 Accordmgly, if his’ amblguous remark
about a lawyer was ot a counsel request, no further waiver
was’ necessary Arly analysis of the ‘¢larifying questlons
shiould 'have been’ limited to the issue of whether the’ agents
were- “improperly drscouragmg an actual nghts invocation. -If
Morgan had responded to the clarifying quéstions by ‘stating -
that he wanted to talk with a lawyer, questioning necessarily
would ‘have stopped. Pursuant to the Supreme ‘Court's_ hold-
ing in Davis, however the agents ‘did'not have to secure an’
additional warvel dunng ‘the clanﬁcatron prbcess before they
could proceed with the 1nterrogat10n R

I L o BN P

Fr'om a pl'acucal Standpotnt the COMA’s analysrs in Mar— '

gan) makes it appear that rather than foreclosing the possrblhty
of jUdlClal ‘second guessmg. Morgan's interrogators effectrve-
ly 'lost the “benefit” of the ‘Supreme Court's Davis decision by
maklng the effort to clarify ‘an meffectrve counsel invocatior’
Unfortunately, in an effort to provrde extra patemal protectlon

SRIUEE R

Seo o .1
NI R e [ 58 :

32 ld at.391 (“Appellant s whived hrs nghts [and) agreed to make astatement ...). 717

1 T

KL For example conslder this dmlogue followrng an mmal rtghts adv:sement and waiver:

to’ Morgan. thé COMA madvertently may have ‘encouraged
some mterrogators to 1gnore anythmg less than a clear counsel
nght invocation83' ¢ b e L

* v - } . Todtos e H
REIRCE SRR BRI P T T |

-To t:omphcate matters further. 1gnormg an obviously
ambrguous counsel request also may be unacceptable tothe
COMA In Umted States v, Mc[.aren.34 the COMA addressed *
several Edwards ‘issues® resultmg from the accused’s post-
walver statement to ‘interrogators to the effect, “I think I want *
a lawyer 36 Relying on their own recently released Davis
oprmon, the COMA found that'in the face of ah’ equrvocal
counsel request, mterrogators ‘have only two choices: “DH ter-
minate the irterview or (2) condbct limited questioning 1 o
clarify appella'nt’s‘éomment 37"The COMA’ also ruled that if
the interrogators do nét clarify'an ambrguous request, the situ<’
ation should beitreated as'if thelaccused had unequlvocally
requestedalawyeriﬂ3 A R R IR : R

TTLISNSEI ‘e

The Supreme Court oprmon in Daws appears to pamally :
overrule McLaren, insofar as Davis permits continued ques- .

R R B IR SRy s T

Interrogator: What happened next?

Suspect: I don’t know, maybe I should talk to a lawyer. - T
Interrogator: Are you saying you want to talk to a lawyer? (B ¥r Wl
Suspect: 1don’t know, we all know I'm guilty. I'm so confused. P Ul FLUBEE penbe vl
Interrogator: "+ * " Well since we all know you're guilty, why don’t you tell us how you did it. -1 & - R

Suspea >[>Seriesofincriminatingremarks]l b I o AR ) R ERRNTHE

The suspect’s initial statement about a'lawyer is both:ambiguous and equivocal. “Undér the Supreme Court's oplmon in Davu' the’ mtermgator may proceed with-’
out asking clarifying questions. Because the interrogator does nothing to drscourage arights invocation, thesUspect 5 subsequent statements should bé admissible.’
Following Morgan, however. the admrssmlllty of the subsequent statements is open to debate. If the COMA is going to require explicit or implied waivers durmg
the clanﬁcauon pro(:ess. some mterrogators wrll undoubtedly det:lde o fore%o any effon to clarrfy amblguous stntements about Iawyers For example

Interrogator: What happened next? QTR " R TR T 1 e
Suspect: [ don’t know, maybe I should talk to a lawyer. ettt R Bt WL
Interrogator: What happened next? RORE s
Suspect R ?:’1" -l don tknow we allknow l’m guilty l'm so confused i Lo -

lnterrogntor o 4 ;‘Well since we all know you e gmlty, why don t" ou tell us how you drd It

Suspect b [éenes of mcnminatmg remnrks] e 2

Lt I O S e it

This time the interrogator responds to the suspect’s ambiguous statement by simply restatmg the prevrously asked question. The interrogator has elected to run the

risk of being second guessed about the ambiguous nature of the initial statement about a lawyer Proceedmg in thls fashlon. however, forecloses a.nalysrs of whether

the clarifying questions resulicd in an effective seéond waiver.

438 M1, 112 (CML.A. 1993). . i . . . 1 o
g 5 LRI S G . [ERTEE R RIS I RS W I RN R

35See generally Criminal Law Practice Note, United States v. Mcl..aren Reinitiation of Conversatwn by Accused May Consnmte lmplm:l Waiver of Prewously
Asserted Counsel Right, ARMY LAw., Aug. 1994, at 52, -

36 McLaren, 38 M 1. at 114,
/d. at 115.

%1d.
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tioning without clarification of, ;ambiguous or equivacal coun-, aols Ui g v 1B US.C. 83500

3pi'

sel requests.. Unfortunately.lMorgan is devoxd of any. refer- " NV i e Bavicy b o
ence to McLaren or any acknowledgement by the COMA that {}lthough Davis is: xmportant in it own right, )ts ultImate
the Supreme Court opinion in Davis changes the rules regard- clatm to fame may, be as the case that srgna]led ~the begmmng
ing ambiguous requests.. Accordingly, whether; the COMA of the end for Mu'anda warnmgs In his concurring opinion, ,
eventually will recognize the newly found lmnt of ]th Justlce Scaha rarsed some broad ,questtons regardmg the con-

Edwards. bamer or .whether the COMA wnll endeavor to pro-. fhct between the warnmg requtrements prescrjllpe ‘gn :
v1de extra protectlon for seryice members pelyonq, that M;randa and the provxslons of 18 U. S C § 3501
requnred by the. Constttutton or the Supre;ne Court, is, unc]ear, Gt et g

S Secnon 3501 was enacted in 1968 m the wake of thelp{o-

AU T RTREE T BT R CREE I SRR PN, DRY TR i

1y 1cheye!r amblguous counsel request rule ulumately pre- cedural requlrements set forth i in Mrranda 44 §ectlon1 3501,
varls in mthtary justice, practtce. note that in Dav:s, the pmvxdes for. admission. of confessmns at mal based ona le-
amblguous counsel request followed a prevxous unamblguous untariness determination in which provrsron of a rlghts advrse—
waiver of the aceused’s M:randa right to, counsel. :T9 Toenter,, ~ ment prior to interrogation is but one factor for
in its case-nn-chlef -a confession or admission taken from a, consideration.*S In large measure, § 3501 purports o reinstate

the totahty of the circumstances test 1at was used for volun-w
tarmess determmatron,s for the thlrty years precedmg .
Mtranda a6 |  Justice Scaha pomts out, however.,that federal
prosecutors have “studlously avorded""7 relying on § 35Q1 in ,
any,attempt o offer, evidence of confess1ons rendered jinad-
missible because of the absence of Miranda wammgs 48

subject undergoing custodial. interrogation, the government .
still must prove a voluntary, knowing, and intelligent, waiver -,
of the subject’s Miranda rights in the first instance.40
Although an express wiiver of the Mirandd right to’ counsel fis
not necessary,# an ambiguous statement about'a lawyer ade™
in response to a rights warning should not be reviewed in

terms of the Davis rule. Instead, questions regarding initial While the idea of overruhng Mtranda may seem 1ncred1b1e,
waivers should be analyzed based on the standards and factors . (. .. closer examination-of the mattér reveals that Justice Scalia is"
set forth in cases such as Moran v. Burbine*? and Connecticut»_w B ?lmost certamliy terested in more than cleanng dead wood
v. Barrett. 43 “"from the United States' Code ‘On Teview of Justice Scalia’s
i SR U A IR UTRIR|
g o Blarar e we S AR L T e
Davis v. United States, 114 S. Ct. 2350, 2353 (1994). ‘ i 100 e s g pn cung A ¢ sosmom
40Miranda v. Arizona, 384 U.S. 436, 475 (1966). Lot o gdinan s ’ “., 0 -} :.-“3_,,;-

41North Carolina v. Butler. 441 U.S. 369, 373-76 (1979). Declining to, extend Miranda procedural requirements to require ;tnexphelt waiver, the Court held that
“the question of waiver must be determined on ‘the particular facts and circumstances surrounding that case, including the background, expenenee. and conduct of
the accused.”” Id. at 374-75 (citations omitted). fe St e e S

42475 U.S. 412 (1985).. Courts may properly conclude that Miranda rights have been waived only.if the totahty of the circumstances surroundmg the interrpgationl it
reveals both an uneoerced ehotee and the requtsne level nf comprehensron of| the §everg] rlgh!s Id. at 421 , Ve

""""""" a0 D LNTERN IS veecaed et e fonfio
4 479 U S.523 g19s7) Fmdlng Banett 5 statement that he would not make 3 wntteh statement outsnde the presenee of ct;unsel dl.d not amount to an myoeatlon of
the Miranda right to counsel, the Court held that requests for counsel must be given broad all inclusive effect only when the defendant’s words, understood asordi-
nary people would understand them, are ambiguous. Id. at 529-30. , st d Y laneTin

i it

44 Constitutional Law Conference, supra note 18, at lO7|. , s a5 ot e Lty § ot o ant b do o

4518 U.S.C. § 3508(b) provides: P bagsermit s BRI
(b) The trial judge in determining the issue of voluntariness shall take, into consrderauons all the gircumstances surroundmg the giving of a =
confession, including (1) the time elapsing between arrest and arraignment of the defendant making the confession, if it was made after arrest
and before arraignment, (2) whether such defendant knew.the nature of the offense with which he was charged or of which he was suspected. -
at the time of making the confession, (3) whether or not such defendant was advised or knew that he was not reqmred to make any statement
and that any such statement could be uscd against him, (4) whether or not such defendant had been. advised prior to questioning of his nght to
the assistance of counsel, and (5) whether or not such defendant was without the assistance of counsel when questloned and when gmng

m.:5“°hc°“fcss‘°“ Lot D e b e vt e e nme oyl - _‘u‘ P X ;,:f (RIS :

DT . . s nat cocl 1 o ]

" The presenee or absence of any of the above-mentloned factors to be taken mto eonstderanon by the 1udge need not be eoneluswe oo tbe

issue of the voluntariness of the confession. . .

Pat i el

46See | WAYNE R. LAFAVE & JEROLD H. lSRAEL. CRIMINAL Pnocmuna sects. 6.1-6.2 (1984 & Supp 1991)
pelnAitnet e IR T A I TR

47hiavis v. United Staes, 114 S. G, 2350, 2357 (1994) (Scalia, J. dissenting). W d s
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invitation, the Miranda requirement to provide notice about.
assistance of counsel appears partlcularly vulnerable to
attack.49 ¢ T R R A

The Supreme Court created the “Miranda right to counsel”
to support the actual language of the Fifth Amendment regard-
ing the privilege agamst self-incrimination.0

The cxrcumstances surroundmg m-custody

- interrogation can operate very quickly to

- overbear the will of one merely made aware

of his pnv1lege by his interrogators. There—

. fore the right to have counsel present at the e

,gnterrogatxon is mdlspensable to the protec-, o

' tion of the Fifth Amendment privilege under
‘the system we delineate today.?! .

! ; P HIM

i Accordmgly we ho]d that an. mdmdual hcld ,
for mterrogauon must be clearly informed
that he has the right to consult with a lawyer
and have a lawyer with him during the inter-

e

 Togation under the system for protecnng the ; .
pnv:lege we delmeat.c today.52 -

: l
In lmposmg thc Mtranda wammg requxrcments. however, thc
Court specifically, recogmzed that the Constmmon does not
necessanly require any specific procedural mechamsm to pro-
tect the privilege against Wlf—mcnrmnanon 5 That the coun-
sel aspect of the Mzranda warning is not constntutlonally
required was plamly restated in Justlce O'Connor s majority,
opinion in Daws Moo a4 S

Section 3501 specifically acknowledges the potential role
of lawyers in the interrogation process. In contrast to Miran-
da ‘however, § 3501 does not make a warning about assis-
tance of counsel an absolute prerequisite to an adrmssnblhty
determmauon 55 Instead, the statute . provides that a warning
concerning assistance of counsel is but one factor in a judicial
voluntariness determination,6

? SRR KA S
Even 1f the Supreme Court detcmunes that § 3501 eradi-,
cates some or all of the Mzranda ‘warning requnrements as a:
prerequisite to adrmss:blllty, the statute’s effect on the mlll-

tary justice system may be limited. . The most obvious limiting

R

9in Miranda, the Court stated that “the nght to have counscﬂ prescnt at the mterrogatmn is mdnspensablc to the protect\on of Fifth Amendment privilege . .

Miranda v. United States, 384 U.S. 436, 469 (1966). “For the | purpose of this analysts one must distinguish the concept of requesting counsel assistance from thm of
a wamning requirement. Requesting assistance of counsel during interrogation is arguably tantamount to'an invocation of the privilege against self-incrimination
itself. In either case, the suspect has indicated an unw;llmgness to answer or to speak. A warning mquxrement.. however, the violation of which renders an other-

wise voluntary statement inadmissible, is something quite different.

Sectlon 350|(b) descnbes i "nght to counsel” dunng the course of an mtcrroganon but does not establlsh a counse] wammg mquuement as a pred:catc lo

admissibility.

30See supra notes 11-12 and accompanymg tf:xt
S\ Miranda, 384 US. 8t 469. . ’
520, at 471,

53/d, at 467. The Court sald

- Itis lmpossn:le for us to forcsee thc potcnhal altenwnves for protectmg thc pnvnlege whlch mlght be dcvnsed by Congmss or the States in thek

exercise of their creative ryle-making capacities.. Therefore we cannot say that the Constitution necessarily requires adherence to any pasticu-
lar solution for the inherent compulsions of the interrogation process as it is prescntly conducted. Our decision in no way creates a constitu-

..+ tioma} straightjacket which will handicap sound efforts at reform. Nor is it intended to have this effect. We encourage Congress and the
States to continue their laudable search for mcreasmgly effemve ways of protectmg the nghts of the mdlvndunl whllc pmmol:mg efficient
enforcement of our cnmmnl laws

o

O

R T T, SRR Lio o N p
Tt does not necessarily follow that effective protection of individual rights can be zllt':complished only through a series of procedural requirements in the interroga-
tion process. The Supreme Court may ultimately find that in 18 U.S.C. § 3501, Congress has legislated an acceptably structured admissibility analysis procedure. |

4 Justice O'Connor went so far as to make this point twice in a smgle pamgraph

The Slxth Amendment right to counsel attaches only at the initiation of adversarial crmunal pmceedmgs and before proceedmgs are initiated
a suspect in a criminal mvesugatlon has no con.stltutmnal nght to the asststancc of counsel, .
was one of a “series of recommended proceduml safeguards”’,
were measures (o ensure that the right against compulsory self-mcrumnanon was protected "

Davis v. United States, 114 S. Ct. 2350, 2354 (1994) (citations omitted).
35 8ee supra note 30. T B R L DO

361d.
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factor is the wammg requmement contamed in' Article 31 of
the UCMJ.57 While the requrrement for Miranda warnings
may be subject to Ieglslauve elimination, in 1951 Congress
legrslated a separate requlrement t0 advise mrhtary Suspeérs!
about their pnvrlege agamst 'self: incrrmmanod 58 *Addrttonhlr)
1y, becaise the requirement for Article 31 warmngs generally
1s‘tnggered before Mirarida warninlgs would be’ required,% the'
touchstone for most admrssrbrhty determmatrons by mrlrtary
jutges’ ‘would still be whether a- prrvrlege agamSt self<:
incrimination warning was provrded ‘prior ' to - the’
mterrogatlon6° ) ‘ o S )
A T PR T U E RN P I T £ [T
‘In addrtmn to Artrcle 31, admrssrbrlrty of confessions and

of the"Manua! fot Courts-Martial 81 Pursuant to the Presi-!
dent’s’ authonty tinder Atticle 3662 of ‘the UCMI, the Military ‘
Rules'of Evidence have evolved over time to include'the*
counsel warning requirements of Miranda and its progefiy 3’
Accordmgly, even if § 3501 ultimately replaces Miranda as
the standard for admrssnbllrty of confessions and 'admissions

in tfre civilian’ sector. subjebts of custodlal mterrogatlon m*
N o b [P i i AR S

arire o) o 1 e T LTI 3 IR R
§ RSN E AL

57 Article 31(b) provides:

. () No person subject to this chapter may, |nterrogate, or request any statement from an ac used or a person suspected of an offense without
ﬁrst |nformmg him of the nature of the’ accusation and advising hrm that he does’ not ‘have to m’ e any stntement Tegardmg the offe?se of’
‘f: whrch he is suspected and that any stntement made by hlm mny be used as evrdence m u tnnlb j ‘

T

=
2

B2

“Rticle 31 does dot mclude a provnsron concemmg the rght to consult with éounsel during the i mt 17O}

-

military investigations still will have to-be provided a counsel’
warning.84’ Of course, whether the Militdry Rules of Evidence -
would be changed to conform with § 3501 is open to debate.

rer L
[REaT DR AT TORE SN TS S

ConcluSronuw S
R R LA B (R RTINS SRR
When the Supreme Courf grantéd ‘Certiorari ‘in ‘Davis, the
reasonably expected result was a resolution of the split of
authority concemmg ithe ‘different approaches ‘toa Suspect s
ambrguoris or eqinirocal request for counsel.’ The’ split of
authority was reéolVed ‘in favor of 'the threshdld standard of
clarity for {nvokmg the rfght to counsel.~ In applying this rule,
however, mrlrtary practmoners ‘thust ‘onsider the COMA's

apparent preference for clanﬁcatror‘t as reVealed in Mbrgan

Davis also raises provocative ‘quéstions about whether the
Miranda warning requirements should continue to govern the
admissibility of confessions and admissions in federal courts.
When the appropriate case arises, Justice Scalia’s invitation to
test the constrtutronahty of 18 U S.C.'§ 3501 undoubtedly will
be accepted. ¢ - P BOLE U

SR P S S AR T )| {H 5 LIV M

ERIRRENE SN I FRSEES I 1 ST TR LI IV AV AT L B NN B

11'..5*. it
. ]

paral.

’sEvcn pnor to the enactment of the UCMJ, the military justlce system recogmzed the lmportance of a warmng regardmg the pnvrlege agamst self-

incrimination.” Article 24 of the Articles of War provided as follows:

Considering, however, the relation that exists between officers and enlisted men and betwesn an mvesugatmg officer and a person whose L
conduct is being investigated, and the obligation devolving upon an investigating officer to warn the pefsor investigated that he need ot ' % "
answer any question that might tend to incriminate him, confessions made by soldiers to officers or by persons vnder mvestrgatron to investi-

gating officers should not be received unless it is shown that the accused was wamned that his confession might be used agaihst him or it 1§ -

shown clearly in some other manner that the confession was entirely voluntary.

Act of August 29, 1916, Pub. L. No. 64-242, § 3, 39 Stat. 654.

B ERENTINTE SORE SR SR A

No inflexible warning requirement existed for mrhtary mterrogauons pnor to the 1948 revision of the Articles of War. See generally United States v. Gibson,
3 U.S.C.M.A. 746,14 CMR.'164 (1954’ “The 1948 revislon'inclided-a requrrement that soldiers éharged with afi ‘offense be whmed about theis pmnlege against
self-lncnmmatlon Threé years later, wrth thc enactment of the UCMJ the Warmng requrrement was extendcd to suspects as well as aocused lu ey

59 Whereas the thnda Warning requlrement is tnggered by custodial § imerrogation. Afticle 31 requirements are r.nggered by oﬂ‘ cral law
nary questioning of a Sispect or an accised. “See generally United Stafes v. Loukas, 29 M.J. 385 (1990).

HENYIaN D g o HZ"‘

b'rc'e’mem or discipli-
P

60 MANUAL FOR COURTS-MARTIAL, United States, Mi. R. Evip. 304 (1984) [hereinafier MCM], governs admissibility of confessrons and admissions at courts-mar-
tial. Currently, Mrhtnry Rule of Evidence 304 captures, inter alia, the warning requirements of Miranda and Article 31 and the requirements of due process volun-

tarmess as descnbed in Amcle 3l(d) and Anzona v. Fplmmame 499 U S 279 (1991)

6|MCM supranote60 St ’“““"' REE R EE RN

62 Article 36 provides in part:

laps o gl g uen manth ol

T L T R A R AT

B TN N SRR V) IFONS TI OI IEC R Tt TSRS NSHORPIN

(z‘n) Pretnal tg\t;l ‘and post-t‘rial proeedures. mcludmg modes of proof for cases ansmg under "this chapter triable in couns-mamal mrlrtary
d

mml SSIOI'I S

other tribunals, and procedures for courts ‘of inqutry. ‘may be ] prescnbed by the Presrdenk by regulatrons ‘which shall, $0 far

‘he considérs practicable, apply the principles of law and the rules of évtdence generally recogmzed m the tnal bf crlmmal cases m the
United States district courts, but which may not be contrary toor iffconsistent with this chapter. =

63 See MCM, supra note 60, MiL. R. EviD, 304-05.

VRIS TR LS T N RN O SR AL AANS N o (A ST IR TS

64 See generally SALTZBURG ET AL., MILITARY RULES OF EVIDENCE MANUAL xi-xii (3d ed. 1991). ot S
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' 'Release of Information and -
Appearance of Wltnesses, AR 27-40 Chapter 7x o

" The miuch antlcrpated (at least in the ngatwn DlVlSlOﬂ)
new Army Regulation (AR) 27-40 has hit the streets and was
effective 19 October 1994!! Army Regulation 27-40 contains
some significant changes that will streamline our procedures
for releasing information or makmg witnesses available in pri-
vate litigation or in litigation in which the United States has an
interest. The changes can be divided into the following cate-
gories: (1) those ' giving-more authority 1o staff judge advo-
cates (SJAs) or legal advisors; (2) other substanuve changes,
and (3) procedural changes. ' s i S

“The “Summary ‘of Change” to AR 27-40 includes the fol-
lowing: *Delegates ‘more authority to the installation level to
determine release of information and appearance of :witness-

. _This is good news for SJAs and other legal advisors
because usually they will not have to coordinate with;Head-
quarters, Department of the Army (HQDA) (typically repre-
sented by the Litigation Division) when present or former
Department of the Army (DA) personnel associated with their
installation are requested as witnesses for a court appearance
or for a deposition, or, when installation records are requested.

An SJA or legal advisor now will be able to approve disclo-
sure of “official information™? by present or former DA per-
sonnel.3 Previously, the Litigation Division had to approve
requests concerning former DA personnel. Although not
required under the new regulation, the SJA or legal advisor
always can coordinate with the Litigation Division, or refer a
particularly sensitive or difficult case.

Former DA personnel; suchas retired: officers,:sometimes « .

are requested as witnesses in private litigation. For instance,

USALSA RePOrt: ¢ v n o

Unfted States Army Legal Servzces Agency

T T . .
in a recent case mvolvmg pnvate lmgatlon pendmg ina state
court, several retired officers, all former commanding gener-
als, were: deposed concerning action taken against a former
soldler now facmg a civil suit by his alleged victim, .

In thls s1tuauon. the SJIA or legal advisor now may decnde
requests for . tesumony mvolvmg official 1nformahon4 The
SJA or legal advisor.also may deny a. request for present or
former DA personnel to testify as expert thnesses. this is an
expansion, of authority. An appeal of that decmon s made to
the Litigation Division, which retains the authority" to approve
requests for expert witnesses in private litigation.5

The SJA or legal advnsor now may resolve requ“ for wit-
ness mterv1ews or !for mformatton in httgahon in which the
Umted States has an interest.S Under the old AR 27-40; these
requests had to be forwarded to the’ ngauon Dw:snon if fc)r-t
mer DA personnel were mvolved or if the requesting partles
were other than the Department of Jusuee or an attorney rep-
resentin 4 the United States. '

Other substantive changes address omissions in the previ-
ous regulatnon 'For instance, the procedure for processmg
Inspector General records, which até requested for lmgatxon
purposes, is now included.” Addltlonally, former DA | person-
nel must obtain approval to provide Opmion or expert testimo-
ny concemmg official information either in private litigation
br in lmgatton in which the Umted States has an interest for a
party other than the Unitéd States.® “The'prior regulation only
addressed testimony about official information and ignored.a
separate paragraph on expert testimony. This appeared to be
an inadvertent omission. A similar omission occurred in the
prior regulation concerning testimony by members of the
Army Medical Department (AMEDD) or other qualified spe-
cialists. Previously, AMEDD personnel's testimohy could not

“extend-to:hypothetical questions or to.a prognosis. Now the

restriction states that AMEDD personnel’s testimony “may

I DEP'T OF ARMY, REG. 27-40, LEGAL SERVICES: LITIGATION (19 Sept 1994) [hereinafter AR 27-40).

2“Ot'fu:ml information™ is defined as:

All information of any kind, however stored, that is in the custody and control of the Department of Defense (baD). rel.;ttesﬂtoi rnformatlon in’

the custody and control of the DOD, or was acquired by DOD personnel as part of their official duties or because of their official status with-
in the DOD whxle such, personnel were employed by orpn behalf of the DOD oron acuve duty wnh the Umted States A.nned Forces

g4 g '»ul~""

Id. glossary, at 50.

31d, paras. 7-2b, 7-12a.

41d. para. 79,

3id. para. 7-10a.

Sid.paa?122. . .
71d. para. 7-2h.

8/d. para. 7-8b.

cid '7,4t1~ [ SR . P R
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not extend to expert or opinion testimony, to hypothetrcal J.vend of chapter 7: a Touhy compliance letter (figure 7-1); a

questions, or to a prognosis.”?
IR S RO S T YO RY
Some areas have been clarified by procedural changes. For
instance, written requests for official information must be sub-
mitted at least fourteén ‘days in advance.!? : A requestfor a
witness ‘now must include not only the ame of the witness,
but also the expected testimony, ‘the time:and date, and
whether the witness is reasonably avaitable.t!: This issue was
raised recently when a civilian lawyer called an mstallauon
seekmg a contract specrahSt to testify in private. htlgatron
needed a response by the next day Knowledge of the govern-
ment’s contract process was consideéred ‘official information
for a government contract specrahst and the fourteen days
written ‘request requrrement could not be met The request
wasdemed‘ ‘ Tindor R e bl

GO

. The new AR 27-40 has clarrfred the factors to consrder
when determmmg whetherr offrcral ’informatlon should be
released Instead of the genenc catego of otherwrse appro-
prrate, é two new specrﬁc categories’ have ‘peen mcluded' “(1)
Has the requester comp 1ed with DA polrcyJ governing’ the
release of ofﬁcral documents m paragraph 7-2d above?!2 and .

(8) Would the disclostre violate' any person s expectatron
of conﬂdenUahty or pnvacy””'3

The new AR 27r40 addresses the status of Umted States
Army Reserve or Natronal Guard personne] who. are requested
as. wrtnesses “If thelr;testrrnony arises from therr actrve d‘uty
servrce, they should pe placed on acuve duty to testlfy ”14

And last, but c,ertamly not' least (and perhaps most helpfu‘ll
new sample letters and documents have been mcluded at the

PRRET SR
91d para. 7-100 (3)

mld bam 7-2d i
“ld para. 7-3b

NS ;.l
e ilest o

(VLY 1

g U e Ty

fact witness approval letter (figure 7-2); an expert witness
+ -denial letter (figure 7-3); and a doctor approval letter (figure
7-4).

These are the most significant changes to'chapter 7, AR 27-
40. They should help to expedite and clanfy the roles of the
SJA, legal advisor, and HQDA concerning the release of
information and appearance ¢ of _present.or former DA person-
nel as witnesses. The Litigation Division remains ready and
willing to help with any questions and, referrals ~Lieutenant
Colonel Merck, ..y v} o O .t

T S“)r! f‘m““-f; PR
PP TS TP PRI .

e Afﬁrmatrve ngatlon Under the Federal

; Medrcal Care Recovery Act

1 S R I R PRI L

e ;The Federal Medrcal Care Recovery Aet (FMCRA)'-"
enables the United States.to seek recovery. for. costs of health
care provrded to military health care beneficiaries for injuries
caused by the negligence of a thrrd-_party,tortfeasor 16

-1<To enfotcé this right .of recovery;ithe: United States may
intérvene or join in anyaction brought by the injured health
care recipient or, if an action is not commenced by the injured
party, instituté and ‘prosecute independent legal proceedings
agamSt the thrrd party whois. hable for the i m_|ury 170 v
;.,"* HETEIS I I) S f AT

In November 1993, Public Law 103-160 revrsed 10 U.S.C:

§ 1095 to provide that money damages recovered ‘under §
1095, and under the FMCRA; for treatment provided in Mili:
tary ‘Treatnient Facilities'{MTFs), will be.deposited in the
operatrng and management budget of the MTF providing the
treatment 18 . Prror to thrs change, reCoverres made under the

‘“

Iz'l'lus pamgraph rncludes the l4-day notlce requrrement and the’ redurremén&for a written spccrﬁc request for alwitness or dOCuments SO et

"y AN \.x. d T

R P TIVTEEYE MELS
|3AR 27-40 .rupra note 1, para. 7. 5') ‘
1414, para. 7-15a.

1542 U.S.C. § 2651 (1982).

1642 U.S C § 2651 provrdes in perunent part .

R SIS TR I T R

"In any case rn whlch the Umted States is authonzed or requm:d by law t0 fumrsh ¢ leare . .
case, . . . uider circumstarices creating a tort liability upon 'some third ‘person .

,"' o - -
SNeEI T L Y L B TS CE T E LTS ST PR O

.toa person who is in_]ured r'suffcrs & dis-
‘'to pay damages therefor, the United States shall have the

right to recover from said third person the reasonable value of the care and treatment so fumnished.

R S

17When the injured party has initiated an action against the third-party tortfeasor, the United States also may enter into a representation agreement with the attorney
representing the |n_;ured party. The agreement will authorize the injured party’s attomey to assert the claim of the govemment as an item of special damages with
the injured party's claim or suit. The recovery. judge advocate (RJA) handling the claim obtams these agreements. See DEP'T OF ARMY, REG. 27-20, LEGAL SER-
VICES: CLAIMS, para. 14-15 (28 Feb. 1990).

1810 U.S.C. § 1095(g) now states: . ' bt
Amounts collected under this section from a third-party payer or under any other provision of law from any other payer for the costs of
health care services provided at a facility of the uniformed services shall be credited to the appropriation supporting the maintenance and
operation of that facility.
(emphasis added) ' ot L
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FMCRA Wwere deposrted dlrectly into ‘the general treasury
’l‘lus new language prov:des added rncéntlve for the MTF and
focal cldims office to pursue FMCRA cases vrgorously at both
the affimnative claims stagé‘and in litigation, - i AR
If an FMCRA claim:cannot be resolved admmrstrauvely,
the RJA handling the claim ‘must act expeditiously to ensure
that litigation is initiated in a timely manner. Although the
Litigation'Division, in conjunction with the Department of
Justice and United States Attorneys, is responsible for pursu-
ing FMCRA claims that cannot bé resolved :administratively,
the RJA has the responsibility to prepare-a thorough litigation
report:and ensure that the case is properly forwarded .through
United States Army Clarms Servrc:e (USARCS) to the Lrtrga-
tion Division1?, = = . . ‘ L
In prepanng the htrgatron report the RJA must ﬁrst consrd-
er. what type of action (intervention or rndependcnt action)
will best serve 'to assert the-government’s claim. In cases
where. the .injured party already has commenced an action
against the tortfeasor, and where the injured party’s attorney
refuses to.enter into a representation agreement, the United
States can mtervene and “ride the coattails” of the mjured
party. In these cases, the United States merely proves its
claim for damages after the rnjured party éstablishes the negh-
gence of the tortfeasor, Accordingly, the litigation report may
be somewhat abbreviated and should concentrate on substanti-
ating amounts to be recovered. Specifically, include copies of
all medical records and bills reflecting the reasonable value of
the treatment provided by the United States, including certi-
fied Military. Service Account (MSA) Invoices and Recerpts
(Department of the Army Form, J3143). . P

In cases in whlch the Umted States Wll] mmate an mdepen-
gatronAreport Unhke an lnterventron. in an rndependent
actron the Umted States must, on_its own, prove the third-
party tortfeasor ] neghgence, frequently wrthout the help or
cooperatron of the mjured party In these cases, prepare a liti-

gatron report that provrdes a detarled factual basis for the.

clarm and a theory of recovery under state law rdentrfy wit-
nesses. and gather evidence that will assrst the UmtedﬂStates
in estabhshmg the thrrd-pany tortfeasor s neghgence '

~ Finally, as medical care claims’ htrgated ‘under the FMCRA
are based in“tort, the Unrted States must 1nst1tute these pro-
ceedrngs wrthm three years after the causeé of action accrues.2

If it appears an' FMCRA ‘claim will not be resolved adminis:
tratrvely, the RIA must forward a complete htrgatron report

RS IEN]

= . !'»;.

i bt Vi

through'the USARCS to the Litigation Divisiori rio later than
six'months before the expiration of the statute of limitations.
Clearly identify in the litigation report the date ‘ori which the
statuteofhmrtahons exprres (R (R A L

e R T 2

i fRecovery" judge advocates fust ‘coordinate early and often
with the -Affirmative Claims Branch, USARCS and Tort
Branch; Litigation Division. Early coordination will ensure a
smooth ‘transition from the administrative to the lmgauhn
stage and will ensure that FMCRA claims are pursued aggres-
sively at all stages. Captain Sausville.

‘-Erz'vironm‘ental Law Division Notes'

Recent’Ermronmental Law Developmens
L P
The “Environmental Law Division (ELD), United ‘States
Army Legal Services Agency (USALSA), produces The Envi-
ronmenlal Law Division Bulletin (Bulletin), designed to
inform Army environmental Jaw: practitroners of current
developments in the environmental law arena. The Bulletm
appears on the Legal ‘Automated Army-Wrde Bulletin Board
Systel'n Envrronmental Law Conference, while hard copies
will be distributed on a limited basis. The content of the ]atest
rssues (volume 2, numbers 3 and 4) is reproduced below o

Fines and Penalties
Resqqrce ;Cons’er;vdtiattimd Reéovery"Act ( RCRA) Fees

Some states continue to assess excessive environmental
fees against' Army installations under the RCRA. “The three-
part test found in Massachusetts v. United States?! applies to
fees assessed under the RCRA.* Under the Massachusetts test,
lnstal]atrons should determine whether (1) the fee is dpplied
equally to all public: ahd pnvate owners; (2) the’ ‘charges Pare
based on a “fair approxrmatron of the usé of the system'ahd;
(3) the mstallatron witt! pay’ more than it will receive in'bene-
fits. " In‘Maine v. Departme’nt '0f Navy,22 the court expanded
t]te second part of the test to include the avarlahrlrty of state
programs as a benefit for installations. Specrﬁcally, the court
found that’ the ’Navy rec&rved a benefit from the avarlabtlrty of
Maine’s spill response team, ‘even though the Navy never had

used that team be
l

" ‘Pursuant to the Anti-Deficiency Act,23 mstallatrons are for-
bidden from paying all but legally required expenses. - Conse-

‘quently, mstallattons should contest RCRA fees earmarked for

SR D i

'9Afﬁrmat1ve clarms under $5000 that cannot be resolved admrmstrattvely may be tefen'ed dlrect\y to the Umted States Attomey for the drstnet in whrch the

prospective defendant fesides.: $ee AR 27-40, §ipra note I; para. 2. *
2028 U.S.C. § 2415(b) (1982).

21435 U.S, 444 (1978).

2973 F.2d 1007 (1st Cir. 1992).

23§ U.S.C. § 1341 (1988).
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programs from.which the: Army has not-and will -not;receive
any:benefit: . For .example,, the Army is presently.contesting
the payment of underground storage tank:(UST) fees 1o a state
that uses a-portion of the fee for. state-led corrective action.
Because the Army performs its own corrective action, it
receives no benefit,from the. availability: of state-led corrective
action. and therefore should not be required to pay the portian
of the UST fee targeted for state corrective actions.i Addition-
ally; state law effectively bars the Army from: partlcrpatlon in
thrsprogram Captam COOkt O SRR Tt S I PUURN SRR N SR Y

. [ IV I BN TR B P
Overseas

Funding of Final:Gaverning Standards (FGS)

At the request.of the Princjpal Assistant Deputy Undersec-
retary of Defense for Environmental Secunty (DUSD(ES))
the Services are in:the process of developing a, consrstent
framework for classrfymg and budgetmg overseas environ-
meEtal reqmrements mandated by the FGS Whrle a ﬁnal pol-
icy decision has not | been made the consensus is that fundmg
all FQS requrrements in the ﬁrst few years will not be  possi-
ple. Expect guldance from the DUSD(ES) on how to classrfy
and prioritize FGS pro_;ects for budgetmg purposes Addrtron-
ally. the planned jreyrslon of the 0verseas Envrronmental
Baselme Gurdance Document (OEBG’D),‘ scheduled for Fall
1995, will be done with a view towards developing a consis-
tent budgeting process.- Major Fomous. -

«» 1 Comprehensive Environmental Response,. .,
Compensatlon, and Llablllty Act (CERCLA)

leautnporvas srie o 0 VBN ulo”
ouls Natural A!tenuatron as p ﬁemedmtran Altemanve

G LY P EECUR I spdomes R b s Jian
RY Natdral attenuatron pan be a remedral alternative, provrded
gertarn regulator;y and legal requirements are. first considered
and complreds ltl} .The National, Contmgency;Plan (NC )
demonstrates a clear bras for ltreatment, but the 1990;NCP
revisions rndrcate that natural attennation, ts a, potentral reme~
dial, alternatlve Envrronmental Protectlon Agency (EPA)
Du'ectwe 9234 2—25 (September 1993) provrdes gurdance for
evaluatmg the technical Jmpracucabrllty of ground water
restoratron Thls nonbmdmg gurdance document mdrcates
that patural attenuanon can be a part of a rernedy or, even.a
stand-alone remedial altematwe provided that the site- specrf—
ic analysis supports it. Included in the factors to be consid-
ered .are biclogical and chemical, degradability,, physical ;and
chemical; characteristics of the ground. water, .and physical
characteristics of the geological rnedrum .In most cases, how-
ever, it will he difficult to force the . 7"A or states to accept
natural atte;uation as a remedy bec.‘.use of the subjective
nature of the analysrs In the future, the regulated communit
may propose “natural ‘atténuation more often because ‘of the'

24No. 90-C-1245 (Tth Cir. Nov. 30, 1994).

25See Environmental Law Division Notes, ARMY Law., June 1994, at 50.

e

I

ingreasing expense of engineered remedies and.the projected
geduction in restoration funds. Nonetheless. regqlators .and
gommunities will only. accept: natural attenuatron as.a remedy
when it meets all applicable, relevant, and approprrate_health
requirements

el v Lol e ineiods S ST pe T
tfu,h, o Indemmty Agreements at CERCLA Srtes R
gid dpundife v ylooa o i g oy 0 ol
1. What ¢an-be -shared but not glven away?.rAstute environ-
mental lawyers ‘will récognize that the answer is liability
under the CERCLA. /A federal,court has ruled that-an.indem-
nity. agreement reached in connection with the sile of property
is permitted even though the.CERCLA says that liability can-
not be transferréd. In Harley-Davidson, Inc. V. :Minstar, Inc.
and AMF, Inc..2% the court ruled that § 107(¢), allows for
indemnification agreements because such agreements do not
result:in a responsible party divesting itséIf of liability;‘which
would not bé permitted under the CERCLA, but rather result
in'a shared 5’li'ability.=-The' court termed §-107 “notdbly
obscure,” and noted that §'107(e) ¢orisisted of twb Contradic-
tory Sentences, but drsmrssed Hadey-DaVrdson § argurnent
agamst mdemmty agreements’ by askrng rhetoncally‘ ““What
sense would that make"“' Of course, this dec1ston is not the
ﬁrst to eXpress confusron over the CERCLA Mr eron ‘

SO Clean Alr Act (CAA) SR ";, ‘
O CN SRR H TN KR F R Dot de v g
sl et Department ofDefendc)Polrcy g
" on Transportation Inbenrzves ‘l"f"*" 301 G

gy ey R T S S e I (R E B
¢ The’ Federal Employees Clean Air’ lnCentrves Act, Publi¢
Law 103-172, effective’ lEIanuary 1994, authorizes federal
agencies to use approprlated funds to provrde military and
civilian employees ‘with' “trinsit passes s On’ 24'October
1994 the"Assistant Secretary of Defense for Force Manage-
rnent issped*a pohcy mémorandum supersedmg prrdr DOD
polrcy memoranda that had precluded provrdmg ﬁnancral
transportanon mcentlves, mcludmg transrt passes to DOD
crvrhan empl(fh yees and mrlrtary personnel e new DOD
polrcy allows the, Servrces to provrde transportanon mcentrves
authorrf.ed under Publrc Law 103-172 “to comply with Feder-
al, state, and local air pollutron control and iabatement requrre-
ments.” The pohcy further prOV1des that installations and
actrvtues must provrde the _pame ;ncenttve to all crvrlran
employee and mrlrtary member recipients.” The new polrcy
rarses practlcal and polrcy rssues that must be resolved prior to
1mplementatron Headquarters. Department of, the Army, is
now developtng implementing guidance., ,Addttrqnally, the
Services Steering Committee for CAA Implementation has
established a work group to ¢ootdinaté guidarice'dévelopment
among the Servrces The best guess 1s that Arrny gurdance
will be finalized ¢ sometrme durmg the Tirst quarter.of 1995.. ..

ey L -
B iy e

SUNVCNRIED 5 et L
GEVET b P TOCER
(CORL Sy D B TS

BRI IR SR Rt

36 MARCH 1995 THE ARMY LAWYER *.DA PAM 27-60-268




-, Air Emissions Standards for Hazardous ... . .,
Waste Treatment, Storage,, . . . g
andDrsposal Faczlttres (TSDFS) e

On 6 December,1994 the EPA rssued a ﬁnal rule apphca-
ble to TSDFs regulated under the RCRA. The rule requires
the control of emissions from tanks, Jsurface impoundments,
and containers (twenty-six gallons or more) that receive haz-
ardous waste on- or after 5 June 1995, The rule temporarily
defers regulation of TSDFs used exclusively for hazardous
wastes generated on-site as part.of a remedial or corrective
action, Additionally, the rule amends 40 C. F. R1 § 264 601 to
reqmre the mcorporatton of air emrsswns control standards in
RCRA permits for “mrscellaneous umts » (e.g ‘for open bum-
ing and detonathn of mumttons) Fma]ly, the rule lmposes
emissions control requrrements on hazardous waste generators
accumulatmg waste on—srte in RCRA perrmt-exempt tanks and
containers pursuant to 40 CF.R.'§ 262, 34(a) (allowing accu-
mulation of hazardous waste for ninety days or less without a
RCRA permit or interim status). The ELD is working with
the Office of the Director of Environmental Programs to fully
evaluate the ;mpact of this rule on Army TSDFs o ‘f' ,

s

Wood F umzture Manufacturmg NESHAP

Oné6 December 1994, the EPA proposed National Emission
Standards for Hazardous' Air Pollutants (NESHAP) for new
and existing wood furniture manufacturmg operatrons 26
Specifically, the proposed nile would regulate finishing, glu-
ing, cleaning, and wash-off operations. The rule is intended to
regulate wood furniture manufacturers that are major sources
of hazardous air ‘pollutant (HAP) emissions. - However; the
rule may subject all wood furniture and cabinet making opera-
tions on military installations to regulation. Currently, if an
installation (considering all HAP emissions within the fence-
line of the installation) constitutes a “major source,” as
defined in CAA §:112(a)(1), then all-activities on the installa-
tion; regardless of :ize, are subject to applicable major source
NESHAPs. :In contrast, small or “area” sources off an instal-
lation are not subject to the major source standards. This will
be a recurring problem for. installations :as_the EPA promul-
gates approximately 174 NESHAPs over the next five years,
Environmental law specialists are invited to submit comments
to'the ELD -on the wood furniture manufacturing, NESHAP
and other proposed NESHAPs for mcorporatton into the Ser-
vices’ comments to the EPA. . o ; -

Appltcanon of the "Source ” Deﬁnmon to ]nstallauons .

Currently, the EPA and many states view military mstalla-
tions as single sources for permitting under the Prevention of
Significant Deterioration. (PSP), New Sourcé Review (NSR),
and Title V programs. Consequently, installations face more
onerous compliance requirements than would apply if the
installations could divide into multiple sources. The Army
has recommended that the DOD request that the EPA issue

2659 Fed. Reg. 62652 (1994).

1. - 3. The DOD already compltes with Depart-.

/////

formal guidance allowing for the division of installations, in

-appropriate cases, along functional and control lines. The

Army is now coordinating with the other Services on- draft
gutdance for EPA adoption. We anucrpate that the DOD will
raise the issue. wrth the EPA wrthm the next two months
MajorTeller T U T P TR S

B 3.

Pt . - .
Ty ERE : I I P AL T

‘v, . RCRA .\
v, ..Updateon Munitions Rulemaking

On 12 December 1994 the DUSD(ES) forwarded the
DOD’s preferred altematwe on six issues that the EPA will
address in the. mumhons Tule. The Services, supported by
therr envrronmental legal safety, logistics, and operations
communities, _had recommended that the DUSD(ES) adopt the
DO Workmg Group ] recommendauons On 13 Ianuary
1995, thé DOD wr]l brief’ the EPA ‘regarding the advantages
drsadvantages, and costs assocrated with the alternatrves The
DOD‘s preferred altemahves are as follows ’

1. Military munitibns should be managed as
RCRA-regulated waste upon certification
;... for disposal at atreatment/disposal facility; .
. {I'he DDESB and Servrce-specrﬁc storage |
standards should ‘be accepted as adequately
protective of human health and the environ-
ment;.

.. ment of Transportatmn and DOD standards -
R for transportatton of. hazardous materrals (
" ‘and exploswes thus, addrtronal RCRA reg-
ulatron is duplrcattve o
4. Emergency response actrons are first and .
 foremost ‘a 'safety matter; rather than waste
" managemént! and should be exernpted from
RCRA regu]anon.

5 thh regard to bummg of unused propel- ‘
lant bags durmg the course of legmmate”

3

an mtended purpose is exempt from RCRA L

, 6 Mumtlons mcludrng unexploded ord-

" nance, are deposrted on a range incident to

their normal and expected use as a-product, ~~+
and therefore should not be consrdered

wastes under the RCRA. o s

As a consequence of a citizens suit filed on 14 December
1994, the EPA now plans to propose the regulation in fall
1995, with promulgation a year later. :
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Update on Munmbns Ru!emakmg ARSI
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6n 13 flanuary" 1995, ‘the’ DOD brrefed EPA’ ’Assxstant Admin-
1strator’ﬁllrott Laws on the DO s posmons ‘on two of the six
sssiids that thé BPA’ will addres ‘in thé muritions rile. “The
DOD focused on the “definition” and range maha'gement
issues because of the tremendous impact that resolution will
have on the Servxces ability to perform their missions.

The EPA recently’ indicated that it favored defining muni-
tions as waste when the mumuon is removed from storage for
the purpose of treatment or dtsposal “Although the EPA
acknowledges thaf DOD accountabrhty and transportatron
procedures are adequate and acceptable RCRA subsututes,
desrgnauon as a waste at thrs pomt wrll implicate offsrte waste
perrmt restnctmns hThe Servrces are gathermg data for an
1mpacts analysts Wlth respect to ranges, the EPA has in 1cat-
ed that therr prmcrpal concem is wrth the clean up C of closed or
closmg ranges. Ati 1ssue s, whether and to what extent RC
corrective action applres to ranges; applica 1l|ty of CERCLA;
and the extent of the DOD’s DERP. authonty, /The ELD is
addressing t tlus quesuon

TN B T

The DOD' Workmg Group will Eontinue o work with the
EPA as they draft the rule. The EPA expects to pubhsh the
rule in fall 1995, with promulgatlon in fall' 1996." The rule
would be' effectlve ln early 1997 Major Bell s

Regional Envrronmental Offices

In July 1994, the Prmcxpal Deputy Under Secretary of
Defense for. Acqurshwn and Technology appomted the indi-
vidual Servrces as Regronal Envrronmental Security Execu-
tive Agents (REAs) for the' DOD in the ten EPA regions. The
Army is the REA for EPA Regions IV, V, VI, and VII; the
Air Forcg is the REA for. Regions 11, VI, and X; and the Navy
is the REA for Reglons I, III and IX ,Addluonally. each Ser-
vice will have ac?ordmatmg functton in t the regnons where it
is not the REA.

'

ihu T A

The REJA will be responsible for represenupg overall DOD
interests on 1ssues mvolvmg federal state, ahd local environ-
mental laws and regulattons‘
in coordrnatron with the Servrces. 1s developthg a charter,
which wrllrde“tall how REA regronal representattves will per-
form their fanctidhs.’’ ' Geneérally, the regional ‘féprésentatives
will coordinate environmental issues among the Services, sup-
port rmplementdtidh of DOD Envrronmental pohcy, and pro-

[SRTRET L I ARSI '

3 i e
<t ld Tl ok G -g l"-, fii

Grovuh i ““:;‘i‘fxl‘ Gooeinraidi b

27For a more detailed disc¢ussion of water, pghts issues op military installations, see eronmental Law Note Army Water Rzghts and the .Iudge Advocate. ARMY

LAW May 1992, at 64.
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ansmg m the regton “The DOD, -

e

‘mote outreath And’ partnermg ‘With regulators and the public.

More specrﬁcally, the regional representattves will promote
interservice comiunicatioh within the regron, ensure ade-
quate dissemination and coordination of new legislative and
regulatory mmhtwes and coordmate approprtate responses,
identify 1 ‘common approaches to emhronmental issues, and
advise the DOD of issues of national’ significance arising'in
their Jurlsdtctlon “The individual ‘Services will- contmue to
manage and represeht all Servrce Speétﬁc matters.’ ;
W iR L s e T o el ‘.,u:tﬁ:;f.
b The ‘Army' Envrronmental ‘Center wtll lmplement the ' DOD
gurdance wrthm the Army. Although implementation’ plan-
nmg is ongoing. éurrent plans are to establish in Frscal Year
(FY) 1995 regronalJ offices at Aberdeen Proving Grounds,
Maryland Atlanta, Georgra, and Denver Colorado In FY
1996, an ofﬁce will be estabhshed in Kansas Clty, Mtssoun
Attomeys wnll be assrgned to all four ofﬁces Ma_]or Saye ‘J

N SR b

Water nghts , {
Pursuant to'a Memorandum of Understandmg betweeln "fh%
Judge Advocate General and the Chief Counsel, United States
Army Corps of Engineers, dated 21 October.1991, installation
staff judge advocates are responsrble for rendermg advice on
legal issues pertaining to the Availability and allocation of sur-
face and ground water and the estabhshment and pl‘OleCthI\ of
water rights. , Knowmg the status of your, mstallauon s water
nghts before, not after, a,problem arises is crucral Stgmﬁcant
attorney mvolvement is necessary to ensure water rights
issues are managed properly. ,You should xmmedrately notify
your MACOM environmental law specialist and the ELD of
any water law issues that arise.27. Major Saye.. .. o
, e e Ca ey TR TP
Air Force Envxronmental Basic Course AT ERE

:"ﬂ [ "l‘ 53 PE DR g

The Air:Force has’ proVrded the ELD wnh several slots for
the ‘Air Force Basic ‘Environmental Course, 15 to 19 May
1995. This course provides an eéxcellent overview of €nViron-
mental‘law. - It is held at Maxwell Air Force Base in Mont-
gomery, Alabama.? There is nio regrstratlon fee.! Installations

are responsrble for travel and’ per diem. Direct réquests or

mqumes to: Emnronmental Law Dtvrern. Office of The
Judge ‘Advocaté General, A'I'I'N Mane Athey!'901-N. Studrt
Street, Adlingtoh! Virgftia 22203 1837 If ydu ‘have any ques-
tions, please contact Mrs. Athey at (703) 696-1230 or DSN
226- 1230 FAX (703) 696 2940 or, DSN 226 2940 Mrs.
Athey \ AR T ‘ ’l" seeple

A it vty SRR e *.71""“ FG e gy uld
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 Military Adininistrative Law Notes
Separation For Homosexual Conduct

The current homosexual exclusmn pohcyl reqmres separa-
tion for those who engage in homosexual conduct, to include
those who merely state' “T am ‘gay” or “I am homosexual.”
Soldiers who are processed for dlscharge for admxssxons of
homosexuahty, however, wxll be retained if they can demon-
strate that they have no propens:ty or mtent to commlt homo-
sexual acts.2

Although this “demonstration” requirement may place a
difficult burden of proof on the self-admitted gay soldier who
wants to be retamed the burden ‘is not an 1mposS1b1e one.
During 1994, sevéral members of the ‘armed forces admitted
to being homosexuals, were processed for separation, and, at
an administrative separauon board successfully demonslrated
that they had.no propensnty or mtent to commit homosexual
acts, The board retained the service members. 3 ) ,

, How dld the service members meet their burden of proof?
Although the facts in each heanng were different, the’ respon-
dents employed somc‘, similar tactics. For example, the
respondents testified4 that they had not committed homosexu—
al acts while in the service and had no propensity or intent to
commit such acts. Addlnonally. the respondents used the tes-
timony of peers ‘and superiors to show that their duty perfor-
mance and credlblhty was good Finally, the same peers and
superiors testified that presgnce of self-admltted homosexuals
would not mterfere with the unit mnssxon or readmess 5 Major
»Peterson

Sed o

110 U.S.C. § 654 (West Supp. 1994),

2More specifically, “(b) A mesaber of the armed forces shall be sepa.raled from the armed forces .
- (2) That the member has stated that he or she is a homosexual or biséxual, or words to'that effect. ‘unless there is a further finding, . .

Faculty, The Judge Advocate General’s School

.. TIAGSAPracticeNotes : ' oo

" Legal Assistance Items =~

"The following notes ‘advise legal assistance attorneys of
current developments in the law ‘and in legal assistance pro-
gram policies. You may adapt them for use as locally pub-
lished preventive law articles to alert soldiers and their
fam:lles about ‘legal problems and ‘changes in the law. ‘We
welcome articles and notes for inclusion in this portion of The
Army Lawyer; send submissions to The Judge Advocate Gen-
eral’s School ATTN: JAGS ADA-LA Charlottesvnl]e VA
22903 1781 ‘ '

Famzly Law Notes 4

Property Dlstnbutlon-—The Impact ot'
’ Premarltal Cohabxtation S

" Seéparation 'agreem'ent questionnaires and interviews fou-
tinely address 2 multitude of issues relating to a marriage.
With regard to property, questions routinely focus on differen-
tiating separate from marital or community property, and
determining an appropriate date of va]uabon 6 ‘A recent New
Jersey case, McGee'v. McGee, suggests that our 1nqu1ry also
should extend to periods of premanta] cohabxtatnon 7 ’

At trial, McGee was an apparently straightforward divorce
case involving a four-year marriage between two previously
leOl‘CCd paruas The pames Jomt asscts. mc]udmg a mantal
divided. The court denied the wife's petition for _permanent
ahmony m favor.of six months of rehablhtatlve ahmony

EESIE L R ERVETIIR RS S

- if one or more of the following findings is made and approved
. that the member has

demonstrated that he or she is not a person who engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts.” Id.
“Propensity” is not defined in the statute. The Departmeat of Defense Directives define "propensxty to engage in homosexual acts” as “more that an abstract prefer-
ence or desire to engage in homosexual acts; it indicates a likelihood that a person engages in or will engage in homosexual acts” See, e, 8., DEP'T OF DEFENSE,

DIRECTIVE 1332.30, SEPARATION OF REGULAR COMMISSIONED OFFICERS (5 Feb. 1994),

encl. 4, para. B.5.d.

3This information was obtained from The Office of The Judge Advocate General Admmnsmmvc board heanngs are not normally. reduced 1o h verbatim record. ‘

Additionally, the names of the respondents have been withheld for privacy reasons.

4Some of the statements were wn'm:n while some were unsworn.

3See Message, Headquarters, Dep't of Anmy (DAPE-MP), subject: Administrative Separation for Homosexual Conduct (OlOl 15Z Mar 94). angmph 3.B. con-
tains a nonexclusive listing of the types of evidence that a self-admitted homosexual respondent may use to rebuf the | presumption of past or future homosexual

acts. Interestingly, statements about the impact of a self-admitted homosexual on the

are irrelevant to the separation proceedings.

morale and discipline of the unit are not mentioned in this listing and arguably

6Dependent on state law, this mdy lead to valuation of assets on the date of separation, the date of filing for divorce or legal separation, or the actual divorce date.

721 Fam. L. Rep. (BNA) 1053 (N.J. Super. Ct. 1994).
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At issue on appeal was whether a lengthy premarital rela- - . ~'New York decision indicates that siaoking may be an over-

tionship and property transactions that occurred during that

period should have affected property distribution and alimony.
Finding for the wife, the appellate court remanded the case to
the trial court to consider the “complete factual scenario sur-
rounding the parties’ lengthy relationship.”8 The trial court
was to reassess the wife’s share in the equity of the marital
Tesidence, and consider permanent alimony as:an appropriate
altemanve to rehabilitative alrmony e g
McGee expressly clanﬁed that, under New Jersey law, the
,pomt,m time when a ceremonial marriage is performed should
pot be seen as a barrier for considering the.full .impact of a
relationship. . ‘Premarital periods are not ignored, but instead
considered as encompassing a “shared enterprise of marriage
beginning before the ceremonial act or as one in which equi-
table remedies such as constructive trust, quasi contract or
quantum meruit are invocable for equitable reasons.”?

Coming from a noncommon law marriage state,!® McGee
reflects a-predisposition_towards equrty in the family law
arena. Although this decision- .may, largely be the result of
exceptional facts, it should sensitize practitioners to consider a
client’s entirc relationship, and not just the periods of formal
mamage .

ff;'l"-' R PR U T S L S A ‘5 "'li]

Legal asslstance pracuuoners may wrsh to focus at least
part of therr quesuonnarres or checklnsts t0 a drscussron of
relatwnshrgs, and not just the perrod of marnage Questron-
naires that focus on marnage alone may “infer a complete lack
of relevance to important facts that unwitting clients fail ‘to
mention and unsuspect.mg attomeys fail to consnder Ma_;or
Block

PRI L‘o”v“’,"i 1 [ [ L R 1 P

Smokmg and Clnld Custody Determmatrons—l’art II

A i)norI pracuce note emp asrzed that many factors may be
considered in reachmg a custody deciéion that is in the best
interests of a child.!! By way of example, the note mentioned
a New Jersey court case that held smoking as a factor that a
court may consider in awarding custody.i2 A more recent

T R R TRty I st ST I REnE SRS et

1L e ey 2

Tl i Ch bt Lt

1214, (discussing Unger v. Unger, 20 Fam. L. Rep. (BNA) (N.J. Super. Ct. 1994)).

3l re Lizzis, zl Farn. L. Rep. 1058 ( (BNA) (N.Y. Fam. Ci. 1994) L
“Id [T SN S L i "u:“-r‘ : [

13DEr'T OF ARMY, REG. 735-5, PROPERTY ACCOUNTABILITY: POLICIES AND PROCEDURES FOR PROPERTY ACCOUNTABILITY, para. 13:30 (28 Feb. 1994). ..

16]d. para. 13-42b.

171d. app. B.

e it

" whelming factor in exceptional circumstances.!3

ot re Lizzio addréssed a petition to_transfer custody from a
smoking mother to a nonsmoking father. Based solely on the
health risk to one,of the ehrldren associated with smoking, the
court transferred custody of two children to ‘their nonsmoking
father4 .,

PR N e N . . el Y

 Although Lizzio inyolved a child that was allergrc to smoke,
the srgmﬂcance of’ the court‘s willm'gness to transfer custody
.based on smokmg alone should ‘not be overlooked As law-
makers contmue to acknowledge the dan ers of secondhand
smoke by expandmg the ‘ban on publn smokmg, the extension
of similar protection’ to chrldren thmugh custody determma-
tions may become more prevalent MaJor Block.

W

.,Chent Servwes-—,,,-Militarw Law Note L

Cenn g ST

Reports df Survey An Oyerlooked Limlt on Llalnl:ty

SELo# e T

for Loss or Damage to Govel nment Properfy a

ﬁeports of survey frequently document facts sufﬁcrent o
demonstrate that a soldler 5 srmple neghgence 18 the prer-
mate cause of loss or damage o goxemment pr’operty Cou-
pled with some form of responsrbxllty, these fadts form the
basis for 1mposmg lxabrlrty for the loss.15 Altho 1gh most
attomeys understand that llabllxty generally is lmuted to one
month’s base pay,,16 others may, fail to- apprecrate the drar'r'i‘a'tlc
limit on lrabllrty that valuatron of the |oss or damage may pro-
v1de '

.f-'\ Py e l_:‘»:' Tl f" EE

Loss of govemment property is'in’ nany cases' valued by a
mechamcal use of deprecratxon Damage“’l ; rdutmely valued
ence for the dctual value of loss or dztmage is xgnored 1 Fre-
quently, this works to the significant’detriment of' the
individual. For example, it is not unusual to see reports ‘of
survey for electronics or computer. equipment,.or for.property
that is known to be damaged or no longer useful. Much of
this property has little or no value at the time of the }oss: ‘Sim-

o
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ilarly, it is not unusual for estimates of nepatr to devrate signif-
icantly from the actual cost of repair...i,::o ch
RN PR B L T
Legal assistance attorneys should dlSCUSS at length with the
client the nature of the property lost or damaged. Valuation
seemingly at odds with actual value should.be'questioned and
reasonably available alternatives obtained. Evidence of alter-
native value may be readily available from commercial cata-
logs, local repair and paint shops (for vehicle accidents), or
from other Army personnel (e.g., warrant officers or procure-
ment specialists). o S RV ;

. Reports of survey are an-integral component of the Com-
mand Supply Discipline Program, but imposition of liability is
a deterrent, not a punishment.!® Legal assistance practitioners
frequently wrll ﬁnd that valuatIon is an effectrve means of
legrttmately llmmng thts ltablhty MajorBlock :

Soldters and Sazlors ' Civil Reltef Act Note

Tolhng of Statutes of Ltmrtatlons

Section 525 of the Soldiers’ and Sailors’ ’Civil Relief Act
(SSCRA) tolls all statutes of ltmrtatrons for, the duration of a
soldier’s mrlrtary servrce 19 Three recent cases construmg the
statute provrde Judge advocates w1th tmportant practrce
reminders. The cases reveal how the SSCRA relates to’ other
federal statutes of lrmltauons They also’ reveal what tuqe
limits the SSCRA “tolls and how to ‘compute the tolllng A
common thread in all three cases is that the SSCRA means
exactly what it says!

In Detweiler v. Pena, the United States Court of Appeals
for the District of Columbia Circuit (D.C. Circuit) considered
whether the SSCRA tolling provision applies to the three-year
statute of limitations for bringing an appeal before the Board
for Correction of Military Records (BCMR).20 Detweiler was

181d. para. 12-1a.

-

a former Coast Guard officer. In 1985 his commander gave
him an Officer Efficiency Report (OER) that was less compli-
mentary than Detweiler’s previous:two reports. In:1990, the
Coast Guard ‘nonselected Detweiler for promotion. - The next
year, Detweiler applied to the BCMR to have the 1985 OER
removed from his file. The BCMR denied his application,
holding that the statute of limitations barred his appeal.2! The
District Court denied Detweiler's plea for relief. The D.C.
Circuit reversed and remanded the case to the BCMR for fur-
ther proceedings.' Overruling several older.cases, the D.C.
Citcuit 'held that the: SSCRA tolling provision does apply to
BCMR proceedings. Citing the United States Supreme Court
case of Conroy v. Aniskoff;22 the D. C Circuit noted that “[§
205] ‘tolls ‘any’ limitations perjod . . . in ‘any’ law for the
bringing of ‘any’ aetron before any court, board or
bureau"23 Cem o o

.. The D.C; Circuit ruled in favor of remand, but did not rule
out application of the equitable principle of laches.’ Laches
remains a viable theory that the government (or any opponent)
may assert against a soldier.2¢ . According to the D.C. Circuit,
laches requires & showirng ofiunreasonable delay plus preju-

- dice to the Opposing party.25 The court emphasized that lach-

es may apply ‘within the time period ordinarily covered by. the
statute of limitations. Therefore, legal assistance practitioners
must advise clients of ‘the possrble appllcatlon of laches as
well as the effectof § 525, '« = " 7 ; ST

" While Detweiler dtscuSsed the application of § 525 to case
initiation, in Dellape v. Murray, the Commonwealthi Court of
Pennsylvania recently decided that the tolling provisions. did
not affect the running of time limits after filing the case?6 On
July 1, 1989, the alleged tort occurred and on March 29, 1990,
Dellape filed suit against Murray. The court of common pleas
dismissed the suit for failure to prosecute on August 13,
1991.27 From September 27, 1990-to June 13, 1991, Murray’s
codefendant, Johnson, was on active duty. Dellape attempted
to refile the suit on August 28, 1991 beyond the two-year

1950 U.S.C.A. app. § 525 (West 1990 & West Supp 1993) The statute states as follows

r

oot o T

BN Loeiothe

The period of rmhtary service shnll not be mcluded in computlng any penod now or hereafter to be lmuted by any law regulauon. or order
for the bringing of any: action or proceeding in-any: court board, bureau. conumssron, department. or other ageney nf govemment by or

against any person in military servige.. .. -
id

At g, k D

KIREC AR

W Detweiler v, Pem. 38 F.3d 59l 592 (D C Cir. 1994) The BCMR stntute of llnutauons is Iocated at lO U S C § 1552(b) (Supp v l992)

2 Derwerler. 38 F 3d at 592

2113800 1562 (1993).

23 Derweiler, 38 F.3d at 593.

21d. at 595.

5.

261994 WL 684674, at *3 (Pa. Commw. Ct. 1994).

2744, at *1.

R
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statute of limitations.28 ''The court rejected the argument that
the statute 'of limitations had beén<tolled:during' Johnson’s
adtive duty and dismissed the suit. - Holding that the statute
was not tolled after the ’ﬁling ‘of the initial suit, the court clari-
fied that the . SSCRA is’ a “shreld" for soldlers, not: dllatory
plamuffs29 Eode oI AT e et o
A SRR LIV IR P DR RE R R 3 C) S FARET S [ 81

In November 1994 | federa] court in Kansas détermined
that the SSCRA *shield” only extends over the period of ser-
vice. Hamnerv.-BMY applied the SSCRA to a tort claim filed
by a former soldier two years'and one dayafter his-dis-
charge.30- Under Kansas law, the statute of limitations for tort
claims ‘i§ two years.3!" ‘Kansas ‘courts apply ‘what ‘the court
termed the “anniversary date” method to: compute the limita-
tions period.? . Under this method, the statute period begins
the day after the tort occurs and ends two years later.- Thus;-as
the court described, if a tort occurs on September 10, 1990,
the: plamuff must file suit no Iater than mrdmght on September
10 499233 1 tG gyt O B O T S Rt B e

‘ SR (O P TRTTE R B AR T T L N P TR T

Hamner asserted thatcthe tort- occurred on November 9,
1988, while he was'on active duty. ' He received his discharge
on July 20,:1992;-and filed.suit on July.21, 199434 The court
found that the:statute of limitations was tolled by the SSCRA
to:July 20; 1992, the date:-of discharge.: Applying:the
“anniversary date” .imethod, the court -held that Hamner failed
to file his suit by July 20. 1994 and dismissed his case.

. These cases.illustrate two points for judge advocates. . First,
you may expect a eourt to apply the SSCRA stnctly accordmg

T e D s b e e AR IS P VAR AN
ald sy b Ty B e L i o e
24d.'dt *1- 2 GO et gk T e 0 D g
iUog IS PR f 1
29]{{ at*3 . ,
oLt St o [dis

01994 WL 679373 (D Kan 1994537 1,0 . o,
AR ST?i.fﬁnn; ,5;}%5!3(??}"{‘); cild in Haminér, ,‘~9é?{ WL 679373at ~1
52Hamner, l9§4 WL 6793,5 nt *2. | “

»id.

1d. ot #2-3.

el en

-

to its terms, Second,:it is essential .to feview state law regard-
ing statutes of limitations to see:if and howthe statute will
apply to the soldrer s case. Major McGrlhn
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United States Countermtelhgence Community .

- ‘Last May. 'President Clinton ‘signed Presidentral Decrsron
Directive 24 (PDD 24) drrectmg that steps be undertaken 1o
improve United States countenntelhgence effectiveness.35 ' In
that directive, he ¢redted the Natiorial Countermtelhgence Pol-
icy Board (abolishing the old Natibhal Advisory Group for
Counterintelligence).36 The new board will “consider, devel-
op and recommend for tmplementatxon to the Assistant to the
President for Nationat Security Affairs pohcy and planning
directives for U.S. counterintelligence.”> The board also will
give the National Security ‘Advisor an annual report on United
States countenntelhgence effectlveness 33

Y Lomanma

. Membershrp er cons:st Fot‘ representauves f(om several
execuuve agencres to mclud 't};e Dtrector of dentral Intelh-
gence/Central’ Intelhgence Agency (DCI/CIA) the Federal
Bureau of Investlgauon (FBI), the Department of Defense

(DOD){. and the Departments of State and Justice. 39 The DCI —
e T e d g . IV NS
‘ i 'QK'\-
sty teD o enn o el 2 Ut e
SE TN SSETI) TR INGINGRISTEER

vt nten g

B
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35 Presndentral Decision Directive/NSC-24, The Whrte House (May 3, 1994) [heretnaﬂer PDD 24} Presrdent Chnton states in the dn'ecuve

[

PR NI [EA R SR AR R PR €%

TR RPN [ I S R I S TR SV R

[R]ecent events at home and abroad make clear that numerous threats t0. our nauonal dAnterests~terrorism, proliferating weapons of mass

destruction, ethnic conflicts, sluggish economic growth—continue to exist.

effective and coordinated counterintelligence capability.

The press release issued on May 3, 1994 regarding PDD 24 declares:

R T R i R R R NP DT

. In this context, it is critical that the U.S.:maintain a highly

R R T LR U EERT S IR R CT ARSI El S S RSP TN BT PERt

The President’s decision to take these significant steps of restructunng u. S countenntelhgence policy and interagency coordma.non fol-
lowed a Presidential Review of U.S. countenntelhgenee in the wake of the Aldrich Ames espionage investigation. The President, in 1ssumg S

this directive, has taken immediate steps to improve our ability to counter both traditional and new threats to our Nation’s secunty m the

post-Cold War era.
3%6]d. at 2.
37See id. appended fact sheetat 1.
38/d. at 3.

¥Id at2-3.
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will’ appomt ‘the chaxrman and the chalr will rotate among the

CIA FBI, andDOD‘O buck 2 o

IR TN -

The Presrdent also dxrected that a Natlonal Count.ermtelh-
gence Center be created within' mnety days of the 1ssuance of
PDD 244! The center's purpose will bé to implement intera-
gency' éountermtellrgencé activities.4? Directorship of the
center also will rotate among the CIA, .FBI. and DOD.“

Intelhgence Authonzattah Ar:t 'F :scal Year '1995

On 14 October 1994, President Clinton 51gned into law'the
Intelligence’ Authonzanon Act for fiscal year 199544 Among
the provnslons of note are:” .

) . ERE T T T |
Drrectmg the President to issue @n executive -
order regarding the classification and
e declassrf' canon of 1nformanon g '

Requiring the‘ President to develop uniform:t.: i
<t ¢ - provisions for-access to classified informa-+ |
' tion thhm the executlve branch 46 o

Requmng the Presndent to report to Con-vw
gress.on the roles and capabilities of the -
United States Intelligence Commumty'ﬂ " &:,i‘_ F
and »
*Amending the Foreign Intelligence Surveil-" =/,
lance Act, providing for a procedure, similar

kmyl-ri. at 2. ‘f!' N ' o Dbl ( x ‘L
"ﬁdl‘atl ; - ‘ o 1 ) :‘::.“ ’
24, apben_éded fact shect at3. P

omws.

44pyb. L. No. 94-359, 108 Stat. 3423 (1994). ** ' -
41d.§701.

4614, § 801.

4714, § 809.

B §807. ¢ ot el T el s

" to those regarding'electronic surveillance,
'for physical searches wrth a forelgn mtelll- P
gence purpose 48 ‘ :

vie

Congfe‘ss to Reassess United

States Intelltgence Commumty

< Members of a congressronally mandated presndentlal
commission are ready to evaluate the role of the United States
intelligence community in the post-Cold War world.4> The
commission was estabhshed as part of the Intelligence Autho-
rization Act for fisca] year 199550 Chalred by Les .Aspin,
Chalrman of the Forelgn Intelllgence Advisory Board, the
commrssron consrsts of seventeen panel members 51 They
wiil make recommendatnons to the Presxdent and Congress in
areas that need reform 2 This is the ﬁrst time since World
War II that the United States Intelligence Commumty has
been reassessed to this extent.5> The commission has until 1
March 1996 to submit a.report to the President and will dis-
‘band -thirty days. after submnssron of the final report.5* Lleu-
tenant Colonel Crane. .+ ... . ., A

1
1. -

_Criminal Law Notes

B

-'New Rules for Admission of Negatir'e Urinalysis Results

In United States v. Johnston,55 the COMA changed the
rules on the admissibility of “negative” urinalysis results. A

BT RN

“9Note, 16 A.B.A. NAT'L SECURITY L. REP. 10 at 6 (A.B.A. Standing Comm. Law & Nat. Sec. 1994), [hereinafter NATIONAL SECURITY LAw REPORT].

S0Title IX, Pub. L. No. 94-359, 108 Stat. 3423 (1994).

(AT

R

317d. § 902; see also Panel Head Pres:es Clun‘on, CIA fo Close Gap. WASH PosT. Dec. 3 1994 m All Cangrcs.r Deades to Conducr Study of Need for CIA,N.Y.

TIMES ‘Sept 28 1994 at l
”Pub L. No 94—359 § 903. 108 Slat 3423 (1994)
53 NATIONAL SECURI'IY LAW REPORT supra note 49, at 6.

54Pub. L. No. 94-359, §§ 904(c), 908 (1994).

5541 M.J. 13 (C.M.A. 1994). On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub, L. No. 103-337, 108 Stat. 2663, 2831 (1994)
(1o be codified at 10 U.S.C. § 941) changed the name of the United States Court of Military Appeals (COMA) to the United States Court of Appeals for the Armed
Forces. The Army Court of Military Review was renamed the Army Court of Criminal Appeals. The practice notes will use the title of the court that was in place
when the decision was published.
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negative urinalysis result is one that:does not contain drugs or
drug metabolites at a level above the DOD cutoff jlevels for
reporting a sample positive, although. it may contain some
traces of drugs or drug metabolites.8 Under prior case law,
the government was;prevented from. using such negative
results—even m‘rebuttal——because such use violated the
directive governing the DOD drug testing program.5? John-
ston gvertuled this case law and held that the Military. Rules
of Evrdence (MRE) should be used to. detemune the admissi-
bility of such negative test. results e s e

In Jo?mstan, the accused was convrcted of use of manjuana
on'l’ Septemher 1990 %9 The only evrdence that the govern—
ment produced concemmg thts offense was' 'the testlmony of
"Staff Sergeaﬂt Paul Roberts0n an Arr Force Off ice bf Specra]

accused mhalé 'fom ’}marljuana cigarette three or four
umesm IR :,":v’}"' i S IO VRTINS AP

Gl v o e rn e e

* ‘The defenisé presented e\/idence of the ‘accused’s good m111~
tary tharactér and ‘offered the results'of & hegative RIA ‘tést 6f
a urine sample the accused provided on‘4 September 1990,
three days after his alleged use.6! This test revealed the pres-
ence of some level of marijuana metabolite, although below
the level considered positive for. réporting purposes. Prior to
entering pleas, the defense moved in l'- ine to suppress a gov-
ernment explanation of the test resui::i:!7 = defense :wanted to
introduce the negative test results but prevent the government
from explammg that the test actually revealed the presence of

; . i : i »‘x\.n‘(» RN i Paa
A I [ AP LET TS R P Dheo B i

marijuana.s?, .The: defense relied on United States y. Arguel-
10.63 Tn Argueilo, the COMA held that the rmhtary Judg;
erred by allowing the government to rebut negattve RIA fest
zesults, introduced by the defense, with evidence that:the

‘results actually indicated the. presence of some maruuana

metabolites in the accused’s urine, because this rebuttal violat-
ed the DOD drug testing regulation and service regulations.*,

The g'ov’e}rr'tmerit’ in Johnston subsequently moved i Timine
to preventthe defense from offering the. negative test results
altogether. The trial judge granted the govemment s motion,
finding fhat experts in the field did not reasonably rely on RIA
tests,for determining the presence or.absence of drug metabo-
lites.55 The trial judge ruled that the marginal relevance of the
test was substantially outweighed by the risk of misleading the
members under MRE 403.66 B S IS IR

CaGiiLaity ::Jt'; Loreiiyecat oo

Writing the majority..opinion in Johnston, Judge Crawford
affirmed the trial judge’s decision to exclude the negative test
result altogether. She overruled Arguello, finding that it aban-
doned the MRE,relying instead on:service directives to
exclude otherwise reliable evidence.” She held that the MRE
should govern the admissibility of negative test results, and
concluded that the trial judge did notabuse 'his discretion in
excluding' the negative test  results under the MRE.S” Judges
Gierke anid Cox concurted 8~ 1/1u1 En bt

[

Chief Judge Sullivan and Judge Wiss both wrote dissenting

opinions. | Chlef Judge ‘Sullivan stated  that the-accused had a

”H , “‘;!f N iu_“:t:-"

56Drug testing laboratories use these cutoff levels to determine how to report the results of a test to the unit that provided the sample. 1f a test reveals @ level of
drugs or drug metabolites below the cut off, the laboratory will report that the sample tested negative for the presence of drugs; if the test reveals a level at or above
the cut off, the laboratory will report that it tested positive. These cut offs are expressed in nanograms per milliliter (ng/ml). Different cutoff levels are established
for the initial radioimmunoassay (RIA) test and the confirmation gas chromatography/mass spectrometry (GC/MS) test conducted by the laboratories. Dep'T OF
DEFENSE, DIRECTIVE 1010.1, DRUG ABUSE TESTING PROGRAM, encl. 3 (28 Dec. 1984) [hereinafter DOD Dir. 1010.1]. For example, the.cutoff level for marijuana
metabolites is 50 ng/ml for the RIA test and 15 ng/ml for the GC/MS test. Memorandum, Assistant Secretary of Defense (Health Affairs), subject: Drug Unnalysrs
Testing Levels (8 Mar. 1991) [hereinafter Memorandum)]. N

oo

57United States v. Arguello, 29 M.J. 198 (C.M.A. 1989). The directive governing the DOD drug testing program is DOD Dir. 1010.1, supra note 56. . - | o - ;s
58 Johnston, 41 M.J. at 16. ' EERY
$91d. at 14. The accused also was convicted of use of marijuana on 27 July 1990. k ‘ RIS
601, , Lyt

" 6114 The RIA test is the initial screening test performed on all urine samples received by military drug testing laboratories. If this test is positive, a confirmation
test using GCIMS is performed See DOD Dir. 1010.1, supra note 56 encl 3

B LN VS T A TSR R T FREENTAL TR B SEPFS ISt UIEANC N 08 - SPR I 0 T SR SRt | )2 B (SR S ARICE RN 0 B0 BRI
62 Johnston, 41 M J at 14 :
(retys Dot et ernay e oML d e el
6329 M.J. 198 (CMA I989)
LA b R S TR B O N OPATINRI T A Y PRI TN

“li The COMA held that the govemment rebuttal vrolaled DOD D:recnve 1010 l whlch states that detzuls concemmg negatrve test results generally. will not be
reported. DOD DIR. 1010.1, supra note 56, encl. 3, para. H. The COMA also discussed the denial of the accused’s due process rights which resulted when the gov-
emment destroyed the accused’s urine sample. Under DOD Directive 1010.1, all urine samples that yield negative test results are destroxed -dd. encl; 3, para. 'L
However, the COMA found that it need not decide the case based on the denial of the accused’s constrtutronal due pmcess nghts grven the regulatory violation.

Arguello, 29 M J. at 203. ‘ s T R ILs

65 Johnston, 41 ML]. at 14-15. oty T T R T L
 MANUAL FOR COURTS- MART[AL United, States, MiL. ﬂ ﬁvm 403(1984) [heremafterMCM]

Clees sl Do e e B AR LM

57.lohn.rtan 41 M] it 16

H o ' N UL by . . ey IEIRETN . o Gay iy e b v
alad ooy The oo are s ‘_“~.| ERTE e o s s i prmueTs oS ol

68 ld. at 17, Judge Cox wrote a separate concurring opinion.
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codal and constitutional right to introduce the negative test
results, that the results should not haye been excluded under
MRE 403, and that they were crucial to the defense.® Judge
Wiss also found that the negative test.results were .crucial
defense evidence and should not have been excluded under
MRE 403.70- I T (ST AT BE PEE

o 3
B

14
a1

Johnsiton leaves open the question of whether negative test
results may be introduced under any circumstances at a court-
martial.”! Under Johnston, negative test results are arguably
admissible if they are reliable and relevant and their probative
value is not substantially outweighed by the danger of mis-
leading the members.”? . There are at least two situations
where this may be true: (1) where the defense offers an RIA
test result showing no traces of drug metabolite and (2) where
a “negative™ result was obtained during 2 GG/MS, the confir-
mation test used by military drug testing laboratories.”3

In the case of a negative RIA test showing no traces of drug
metabolites, ‘the defense would first have to produce expert
testimony to show that RIA tests -are reliable. The MRE do
not require that expert testimony be based on principles “gen-
erally recognized in the scientific community.”74 However,
MRE 70275 provides that expert testimony is admissible if. it
will “assist the trier of fact” and MRE 70376 requires that an
expert rely on data “reasonably relied upon by experts in the
particular field.” This suggests that some acceptance of scien-
tific evidence by experts in the field is required.”?

$1d. at 18-19 (Sullivan, CJ,, dissenting).

}

14 at 21 (Wiss, 1., dissenting)

- Given the COMA'’s approval of the trial judge’s findings in
Johnston, the defense may find it difficult to demonstrate the
scientific acceptance or reliability of an RIA test.. However,
even in Joknston, the trial judge conceded that the negative
RIA test was marginally relevant and, therefore, apparently

somewhat reliable.’8 o

' The defense also w,b‘u]d have to'/démén‘st‘r‘at:e“tﬁét‘tﬁﬂeﬁ proba-

tive value of the RIA test results is not substantially out-
weighed by the danger of misleading the members under
MRE 403. This ‘would be easier to do if the RIA test showed
no traces of drug metabolite, because theré would be no dan-
ger of confusion @s to whether the results actually indicated
druguse. 00

e T .y
A PR VR

" In the cade of a negative GC/MS lest, either the government
or the defense should be able to demonstrate the reliability of
a GC/MS test, because positive GC/MS 'tests routinely ‘are
introduced at courts-martial to prove drug use.” Additionally,
the probative value of GC/MS test results would probably not
be substantially outweighed by the danger of confusing .the
members under MRE 403, because the reliability and, there-
fore, probative value, of a GC/MS test is much greater than

that of an RIA test.8! RES T

I

In Johnston, the COMA -also left-open the question of
whether the government’s use of negative test results in its

A gm0 e STen e T

e

i S ST YL

71 But see id. at 19 (Sullivan, CJ., dissenting). In Chief Judge Sullivan’s View, the tijority opinion in Johnston permits the e:xc"lh'siblil' of all négahv l.irinalysis}tést

results.

e

72 Judge Crawford, in her majority opinion in Joknston, held that the trial judge did not-abuse his discretion by excluding the negative fest i'esixlts, léiven his con-

cems over their relevance, reliability, and danger of confusion. /d. at 16.

73 This test resislt is possible, although unusual, The negative GC/MS test would hiive 6 be preceded by'a positive RIA test, beéause only th

= B T Vil .

6se smleé that yield a

L Ve

positive RIA test result are subjected to the GC/MS test. See DOD DiR. 1010.1, supra note 56. Although the cutoff levels for the RIA test are usually higher than
those for the GC/MS test, it is still possible for a sample 1o yield a positive result on the RIA test and a negative result on the, GC/MS test. The RIA test measures
the presence of a number of metabolites, while the GC/MS test only measures the presence of one specific metabolite. For example, a urine sample could contain
more than S0 ng/ml {the RIA cut off for marijuana metabolites) of the marijuana metabolites tested for in the RIA test, but less than 15 ng/ml (the GC/MS cut off
for marijuana metabolites) of the specific marijuana metabolite tested for in the GC/MS test, Such a sample would yield a positive RIA test result but # negative

GC/MS test :esujll See Memorandum, supra, mjt;fSﬁf; ’

™Min United States v. Gipson, 24 M. 246 (C.M.A. 1987), the COMA rejected the “general acceptance” test of United Statés v. Frye, 2

Rata!
s Wl

93 F:2d 1013 (D.C. Cir.

1923), as an independent controlling standard for the admission of scientific evidence. See also Daubert v. Merrell Dow Pharmaceutical, 113 S. Ct. 2876 (1993),
which rejected the Frye test as thq sole basis for, determining the admissibility of scientific evidence under the Federal Rules of Evidence. . o

7SMCM, supra note 66, MiL. R. EVID 702. °

7614, MiL. R. Evip 703.

77See STEPHEN A. SALTZBURG ET AL., MILITARY RULES OF EVIDENCE MANUAL 726 (3d €d. 1991), 1~

-

|
[

[ N I P AT

78 United States v. Johnston, 41 M.J. 13, 15 (CM.A. 1994). See also United States v. Gipson, 24 M.J. 246 (C.M.A. 1987) in which thé COMA statéd, “For any evi-

dence to have logical relevance . . . —scientific evidence included—some degree of reliability is implicit.” 1d. at251.

'

9 United States v. Harper, 22 M.J. 157 (CMA. 1986). . -~
o T AT Wi cEDN LA L

[

E

80fn Gipson, the COMA stated that the degree of acceptance in the scientific community and similar factors indicating reliability may be used s tdols in determin-

ing the probative value of scientific evidence. Gipson, 41 M.J. a1252. -

s . p Corebog b

811n Johnston, 41 MLJ. at 14-15, the trial judge ruled that the RIA test was not reasonably relied on by é*pens in the field to'detcxﬁﬁr{e;‘the presence or absence o}

marijuana metabolites unless used in conjunction with the GC/MS test.
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‘case ‘in'chief would Be barred by some ; ‘other rule of law 82
Arguably, the 'directive’ govemtng the DOD drug testmg pro-
‘gram’ would preclude the', government Trom iising’ negatrve test
résults, because it provrdes that defatls on négative: test results
‘ordirarily will not be réported 83 However, vxolatton’of a'reg-
ulation usually does not require suppression of evidenée 8
Therefore, in an approprrate case, the government may be able
. to use negahve test results in its case in'chief.r @ el

E R T S T RRE Rl T ) BELE SRS VRN TR AP R

If the defense ot .government successfully introduce nega-
.trve wurinalysis;test;results at a court-martial, Johnston isug-
gests that the other side should be allowed, to present rebuttal
evidence explaining- the results., The majority. in Johnsgon
criticized ‘Arguello because it prohtbtted the government
from presenting evidence to rebut the negative test results
introduced by the defense and, therefore, pverlooked the
‘truth- ﬁndmg purpose of courts-marual 85 Even the dtssent-
ing judges in Johnston conceded that the govemment shpuld
be able to rebut negattve test results 1ntroduced by the

(IS STV I '
defense 8 ’
Co e e e

RS AT AR I

Lo sl

“For many yéars the courts haVe apphed a htgher standard to
the govemmenl than the defense i m urmalysrs cases 87 Arguel—

S

isible ‘tinder the MRE." i’ Johnston, by overruling' Arguelio,
‘the COMA 'has retréated somewhat from this'trend 88 1 i2i2c
onbnt Cosersh oy o) fhinae gios et B b BB B4
i Jhnsron is'&n ‘effort fo get “back out ofithe wildérness and
on ‘thie 'beateni path” of the MRE.#® This effort will ‘make it
more difficult for the defense to introduce negative urinalysis
test results at courts-martial. It also may have opened the
‘door for the government to’ mtroduce negatrve fest’ results in
approprtate casés. Major Masterton il p b

R E - B SRR T o

TR LTIy I T S IETIR 1 B0 RN SO SOVH DS BI '_.: :
2R TN Ll Posttrial Matters' e e ol abde s
PIOTI 1t G “"0]‘1 Your Cltent’s Behalf? cant it
rﬂtl o ?'1‘;—1‘ [ERrS l“ ¢ t-tl . X i I t,.w.l, R

~120nce’ again tthe COMA *has: remmded defense- counsel of
obligations. with fegard to posttrial matters.” /In' United States
v. Dresen,%0 counsel submitted matters on behalf ‘of the client,
however, the relief requested was not what the accused want-
ed.""The case illustrates'the importance. of discussing -all post-
trial mattérs with the'accused:andsecuring ‘the accused's
consent to anythmg Submltted cOIN SO Y

‘ IR E Pro Do ynmane Lo e L IERE DU L 600

Technlcal Sergeant (TSGT) Dresen 'who had over etghteen

R TIS T PR T

years -of service, was:convicted of willfully: disobeying an

officér and using mart_]uana 'on: drversioccasions 92" ‘His sen-
L T O S P TRY T2 ey oo i idre .
wlt i I | )

S e R [ S IV R TANTY IR

lo is an’ eXample in Arguello the' govemment ‘was prevented

from offering evidence that otherwise wou]d have been 4dmis-
b s Tt

o SO b a1 :/...zl BTN B R

o b ome yvte by
CLITVLINTH

v Twen Coaiupsyar st on Pyt sl

8204 at 16-17.

83pOD Dir. 1010.1, supra note 56, encl. 3, para. H.

84 United States v. Caceres, 440 U.S. 741 (1979) (violation of Internal Revenue Service regulation on monitoring and tape‘”}ecordmg eonversattons dtd not redutre
exclusion of evidence where regulation was not mandated by Constitution or statute); United States v. Thompson, 33 M.J. 218, 221 (CM. A ,|99]), cerl. demed
112 S. Ct. 972 (1992) (violation of Posse Comitatus Act or regulation does not necessarily require exclusion of evidence). The majority opinion in Jahnston. 41

M. at 17, gited both of these cases |mmedmtely after the court s stated that tt need no decide whether government use. of negative test results in i its ease in chtef
would be barréd by some other rule of law. .

ik

> Johnston, 41 MJ MIS Pl e b ed nelnensil s w i lin st el }“J Lot i m ) (_' i ,!,m‘ [EID RTINS

86 Chief Judge Sullivan stated in his dissent that once the defense introduced negative test results the govemment eould have explamed them i usmg experf testimo-

ny. Id. at 18. . Judge Wiss stated in his dissent that had the trial judge allowed the defense to lntroduce the negattve test results the prosecutton would not have been
barredfromoffenngexpertyvrtnessestoexplamtheresult's‘Id at2). e RN ‘\w," f“, L “\_ ey
#1 $ee, e, g Umted States V. Komeczka. 31 M 1. 289 (C M A 1990) tn whtch the COMA held that an lnstallauon nlcohol and dru control offi ce (3 dectsron to for-
ward a urine sample for further testing after a negattve prescreemng ‘test constiluted an, um'easonable tnspeetton because his dectsron vtolated drug testing reéula-
tions. Ordtnanly. vrolattons of regulnttons .do not require ¢ exclu'ston of evidence. 7d. af 299(Cox, I., dtssentmg) Uriited States v, l’ollard ‘27 M.1.376. (CM.A.

1989); supra ‘note 84 and ‘accompanying text. See also, e.g., United States'v. Manuél, 39 M.J 1107 (AF. C.M R. 1994), where the Air’ Force ‘Court, of Mllttary
Review (AFCMR) held that the government’s accidental destruction of the accused’s positive urine sample requnred suppression of the test fesults dnd reversal of
the accused’s conviction. Ordmanly. gavernment, destruction of evidence will result in suppression only if the pvrdence was apparently exculyatory at the ttme pf
destrucuon or ‘the govemment acted in bad faith. Caltfomta v. Trombetta. 476 U S, 479(!984), Anzona v, Youngblood 488 us. .51 (1988), .

8 Prior to Johnston, the COMA already had decltned to apply Arguello to the Coast Guard. In United States v. Ryder 35'MLY. 454 (. MA. 1994). the COMA held

that admission of a test result below the cutoff level in a Coast Guard case was not plain error. However, the Coast Guard is not governed by DOD Directive
1010.1. The applicable Coast Guard regulation provides that a test result below the cutoff level is evidence of drug presence thai may be used to corroborate other'
evidence of drug use, although it will not alone support a conclusion of drug use. Id. at 456. T enrd L e

O S SAT U B O ST ST S SN DR R N AT S

89 Johnston, 41 MLJ. at 15 (quoting from the oral argument of the goyemment). | v« | cirs wm o7y
9°4OMJ 462(C.M.A, 1994). ‘

it oy b

91Securing the client’s consent is not always posstble. for example Where the client has been trted in absenua Counsel ‘still has the obltgatton to represent the
client zealously during the posttrial phase. In United States v. Collins, No. 9302144 (A.C.C.A. 9 Dec. 1994), g defense counsel representing an absent without
leave accused submitted matters suggesting that he was doing so only to sattsfy his obligations under the law and that clemency was highly 1mprobable The Army -
Court of Crtmtnztl Appeals criticized counsel's use of “intemperate language pointing put that it undercut hts arguments for clemency ]d .

L
'

Ll

92 Dresen, 40 M.J. at 464. The COMA referred to the accused’s eighteen years of service, whtle the AFCMR optmon menttoned hlS mneteen years of servllce See
,UmtedStatesv Dresen, 36MJ 1]03 1112n13(AFCMR 1993).. : Pk ey L

HE LG s

Gy e

46 , MARCH 1995 THE ARMY (CAWYER ¢ DA PAM 27-50-268




tence included a bad-conduct discharge, confinement for one

year, forfeiture of $500 pay per month for six months, and

reduction to the lowest enlisted grade.93 Although the accused
represented himself during the trial, defense counsel was
appointed to handle posttrial matters.9¢ The Staff Judge
Advocate’s (SJA) Recommendation advised the convening
authority to disapprove the finding of guilty as to the disobe-
dience charge because the charge had been improperly
referred to trial.” As part of her posttrial matters, the defense
counsel requested a rehearing on the sentence, based on an
approved finding of ‘guilty as to -only one charge.?5 In the
alternative, she requested approval of the bad-conduct dis-
charge but substantial reduction in the confinement and forfei-
tures.% RN

i Taking the SJA's advice, the convening authority disap-
proved the finding of guilty on the disobedience charge. He
approved the marijuana conviction, reduced the confinement
to ten months and approved the rest of the sentence.??

! { c . . . . :

i
b

On appeal, the accused argued that he had not consented to
the matters submitted on his behalf.%8 Specifically, he would
have soughtto avoid discharge at all costs. ' The AFCMR
found error in the defense counsel’s actions but concluded that
the accused suffered no prejudice because a bad-conduct dis-
charge would have been adjudged on the basis of the marijua-
na uses alone. The AFCMR then reassessed the sentence by
approving only the discharge and reduction to E-1.9

93 Dresen, 40 M J. at 463,
S41d. at 465.

Poopet

" The COMA granted review to determine whether the
AFCMR erred in finding “no prejudice” to the accused and in

not returning the case for a new action by the convening
duthority. The COMA ‘agreed with appellant that he had suf-

fered pr‘éjjudiceb from defense counsel’s inadequate representa-
tion and that a new action was in order.100 i T
 In arriving at its holding, the COMA first noted that a
defense counsel can articulate an accused’s preference for a
particular form of punishment over another form.10 Counsel
cannot ask a court-martial for a punitive discharge, however,
unless the accused desires one.!02 Similarly, the counsel who
makes such a request during the posttrial phase must ensure
that the client agrees. In Dresen, counsel’s advocacy for mod-
ification of the sentence contrary to her client’s wishes consti-
tuted error.103 LA R D R TR s S
In her posttrial affidavit, the defense counsel explained that
she thought it unlikely that the convening authority would dis-
approve the discharge and therefore encouraged the accused to
request relief which might reasonably be granted.!04 The
COMA was unswayed by this argument, pointing out that the
accused’s dedicated years of service, his psychological depen-
dence on marijuana, and a previously approved administrative
discharge for an earlier urinalysis were factors that may have
persuaded the convening authority to disapprove the dis-
charge.'%5 The COMA concluded that appellant lost a very

93 Dresen, 36 MJ at‘ 1113-14, 'Al'hefdefeklllse counsel argued that the cbnvening alithbfity could not reliabl'yﬁleassess theVs‘cntence' because prejudicial evidence was

admitted on the disobedience charge. Absent that evidence, the defense argued, a different sentence could have resulted. - Id. at 1114, The defense counsel also
contended that once the convening authority reassessed the sentence, he then should determine whether the new sentence was appropriate. - /d. L e

% 1d, at 1113,

97 Dresen, 40 MJ. at 463.7
981d. at 464. o

9 Dresen, 36 M.J. at 1113-15.
Y0 Dresen, 40 M.J. at 464,

ER]

eongens s F
WL,

104 1d. at 465 (citing United States v. Weatherford, 19 U.S.CM.A. 424, 42 CM.R. 26 (1970)). In Weatherford, the COMA beld that a defense counsel could assist
an accused in requesting a punitive discharge from a court-martial, Id. at 28. The COMA reasoned that such a request is often one for leniency, where other forms
of punishment, such as confinement for an accused with a family to support, might actually be more detrimental. Id However, a defense counsel is not necessarily
the “alter ego” of his client, and therefore, he or she should not always comply with the client’s wishes. For example, an accused may desire a death sentence over
confinement, but the defelltsef counsel should not help the accused attain this goal, /d at27. . = T

102 Dresen, 40 M.J. at 465 (citing United States v. Robinson, 25 MJ. 43 (C.M.A.'1987); United States v. Webb, 5 M.1. 406 (C.M.A. 1978); United States v. Weath-
erford, 19 U.S.CM.A. 424, 42 CM.R. 26 (1970)). Both Webb and Robinson involved sentencing arguments by defense counset for suspended discharges, despite
accused’s unswom statements that they desired continued service. In Webb, the defense believed that the military judge could suspend a discharge, Webb, S M.},
at 407. In his dissenting opinion, Judge Cook pointed out that, at the time of trial, the Jaw was uncertain as to the judge’s authority to suspend a sentence. Jd. at
408 (Cook, J., dissenting).  Subsequent to Webb, in United States v. Occhi, 2 M.J. 60, 63 (C.M.A. 1976), the COMA held that a military judge had no such authori-
ty- Because a “fair risk” existed that the judge in Webb was influenced by the defense request for a discharge, the COMA overturned the sentencs. Webb, 5 M.J. at
408. Therefore, by the time Robinson was tried, the law was clear that a court-martial could not suspend a sentence. However, the defense counsel was uninformed
about this point. Robinson, 25 M.1. at 44 (Everett, C.J., concurring). Counsel’s argument constituted error, but in light of accused’s offenses and prior disciplinary
record, no prejudice resulted and the sentence was affirmed. /d.

1083 Dresen, 40 M.}, at 465. : . v g
104 United States v. Dresen, 36 M.J. 1103, 1113 (A.F.C.M.R. 1993).

105 Dresen, 40 ML.J. at 465. The COMA reasoned that these factors could have convinced the convening authority to disapprove the bad-conduct discharge, realiz-
ing that accused would soon be separated from the Air Force anyway based on the already-approved administrative discharge. Id.
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-veal opportunity; at meaningful sentence relief and returned the
«case for a new action by a different convemng authority 106 . -

' Before argumg agamst a pamcular form of pumshment—
either durmg or after a. eourt—mamal—counsel shou d secure
the clieni’s consent! to such a course of action. 1Ideally. the
client’s wishes will be put on thé record.’ At tnai ‘this’ can 'be
done by having the accused make a sworn or unsworn state-
'ment. 'During the’ posttnal phase, the accused could ‘submit
his or her own letter to the convemng authonty Altemanve-
ly, thé defense counsel ‘dould abk the actused for preferences
in writing or prepare some type of memorendum for record.107

"The COMA once has again echoed its resounding theme
that the convening authority is the “accused’s best hope f()_’r
sentence relief.”198 : In the past, the COMA 'has suggested that
defense counsel should bring clemency recommendations by
the sentencing authority to the convening authority’s atten-
tion; even :when ‘the accused does not desiré the particular
fotm . bf clemency recommended.!® The message for defense
counsel is clear. Although the accused frequently has an unre-
alistic and overly optimistic, outlook- towards the clemency
process, in the end, counsel only can give advice. The uld-
mate decision belongs to the accused. It is, after all, the
accused's fate that hangs in the balance. Major Wright. . ..

SIS 10} S SR T T S co
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- United States v. Robertson: -The Requirement for a -
. Good-Faith Basls to Impeach with Prior Bad Acts.: - -
i e T IV M LN TR, i
~In United States v Robem'on.llﬂ the~COMA zclanﬁed the
:_requlremems, for conducting an impeachiment using -specific
instances of conduct;:pursuant, to-MRE.608(b).!!1.* Robertson
involved cocaine use. “The defensé was .innocent ingestion,
and-included testimony: from the accused’s rpommate, Ms.
Minter;.described by the court as ;“a'reéovering drug
addict.”!12 :Ms. Minter testified that she had purchased almost
-a gram of cocaine but, to.avoid what she feared was imminent
police detection, she had:put-almost half of the gram into:an
open can of beer. The accused subsequently and, acwrdmg to
him, unknowingly drank the beer.113 '

&1 R S AR SR A , l‘”‘

./During the defense’s presentation, ‘the:trial cotnsel sought
to: cross-examine Ms. -Minter about her. prior arrest for con-
spiracy to commit fraud:-and attempted burglary: :The vgood-
faith basis” for the trial counsel’s jnquiry was an arrest report
furnished by the Federa) Bureau of Investigation (FBI). The
trial counsel admitted, however, that-he did;not know the
underlying facts of the arrest.'4 Ms. Minter responded to the
cross-examination questions-with .an attempt to *‘plead the
Fifth,” at;which.point the trial counsel moved to strike her es-
timony. - In a subsequent - Article 39(a) session,!15 the defense

ARt ST IR A R

S R TR O HEE Pl
L

106 /4. The COMA set aside the action of both the AFCMR and the convening authority and retumned the record of trial for referral to a new convening euthority:
The court also directed that a new SJA's recommendation be prepared and that the defense have a new opportunity to submit matters. /d.

107 Counsel need to do this tactfully.

iy . R ‘F

L

108 Dresen, 40 M.J. at 465 (citing United States v. Stephenson, 33 M.J. 79, 83 (C.M.A. 1991)). In Srephenson, however. the COMA noted several factors in empha-
sizing the importance of the convening authority's action." First, the accused received alengthy term ‘of ‘confinement (50 years), ‘Addluonall_v, during the presen-
tencing phase the defense déclined to present available extenuation and mitigation evidence for fear of damaging rebittal by the prosecution, “Finally, the civilian
defense counsel advised the accused that submitting posttnal matters “was useless.” ‘Stephenson, 33 M.J. at 81:83. ‘See also United States v. Bono, 26 M.J. 240,
243 n.3 (C.M.A. 1988) (action by the convening authority in reducing sentence because of defense counsel’s error during presentencing phase illustrates that this
fevel of review is “accused’s best hope for sentence relief”); United States v. Wilson, 9 U.S.C.M.A. 223, 26 CM.R. 3, 6 (“It is while the case is at the convening
authority level that the accused stands the greatest chance of being relieved from the consequences of a harsh finding or a severe sentence.” ? Cer
109 See United States v. Clear, 34 ML), 129 (C.M.A. 1992) (the COMA noted that a convening authority may be so persuaded by the recommendation of an "expen
enced” military judge for clemency of one type that the convening authority would grant clemency of another type).

11039 M.J, 211 (C.M.A. 1994). . : SRR
LHIMCM, supra note 66, MiL. R. Evip. 608(b) provides: ' : O P P A S

o Specifi¢ instance of conduct. SpeC1ﬁc instances of conduct of a w1tness. for the purpose of attackmg or supponing the credlbllL ity of the. w1t-‘“ o
~ness, othér than conviction of crime as provided in Mil. R. Ewd 609, may not be proved by extrinsic e\}idenee “They may, however inthe”
}dnscretion of the military judge if probative of truthfulness or untruthfulness ‘be lnquued into on crcss-exammauon of the witnéss (1) con- s
-ceming character of the witness for truthfulness of untruthfulness, or (2) concerning the character for truthfuliéss or. untrithfulness of another© L

witness as to which character the witness being cross-examined has testified. The giving of téstimony, whethér by ‘an accused or ‘by another

witness, does not operale asa walver of the pnvnlege agmnst self-mcnmmau«m when exammed wnth respecl to matters whlch n:late only to
A crcdlblhty .

anobemon.ssmatzls A R SR S S i

I
1314, ‘The govemment s expen testlﬁed that the amount of cocaine metabolite present in the uccused s urme was too gteat lo have been caused by the amount
allegedly ingested by dnnung the beer 66 hours before the unnalysts test on which (he pmsecutlou was based. Id . . - SRR eI

Hagg o ‘ ‘ TR (O S i SRR T a e

11510 U.S.C. § 83%(a) (1988). : S bt

[ P R S (o
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counsel objected that ‘an'arrest was not a proper basis for
impeachment and that the evidence was inadmissible under
MRE 404(b). The military judge overruled these obJecnons
Théreafter; the 'trial counsel asked Ms. Minter whether she
thought that her arrest reflected on her honesty and truthful-

ness, and she responded in the negatrve“6 : SR R

In ‘a prior: written:opinion,!17 the AFCMR had concluded

that because an arrest is governmental conduct, as opposed to:
the conduct of a witness, it says nothing about the credibility;

of a witness. The AFCMR observed that while it was possible
for the underlying conduct to bear on the witness’s credibility,
the trial counsel had failed to establish this connection.!!8
Accordingly, the AFCMR found that the military judge had
abused his discretion in permitting impeachment by evidence
of a “mere arrest or, in military parlance, an apprehensron 119
In broad terms, the COMA agreed that error had occurred and,
like the AFCMR, concluded that the error was harmless.

The COMA began its analysrs by observing that rmpeach-

ment under MRE 608(b) may not be based on mere miscon-

duct. Rather, the rule requires that the musconduct relate to

untruthfulness 120 The COMA then set forth a test for * ‘proper
Cross- exammauons concermng misconduct 'relating to’
untruthfulness The test artlculated by the COMA has two"

components first, the opponent must possess a good-faith

belief that the conduct occurred; and second, the conduct misst *

rélate to instances of untruthfulness.!2! In Robertson, the

COMA concluded that:the trial counsel’s cross-examination

d|d not satisfy: erther prong of the test.!122 7

st

The trial counsel s reliance on an FBI “rap sheet (or, pre-.

sumably, arrest records from any law enforcement activity),
was not dispositive. The COMA stated specifically. that this

N6 Robertson, 39 MY, at 214,
117 United States v. Robertson, 34 M.J. 1206 (A F.CM.R. 1992).

“3Id at 1208 n.5

document can furnish the required good-faith belief that con-'
duct occurred “if it details the underlying facts for the
arrest.”123 The FBI “rap sheet” in this case, however, did not
supply this information. Moreover, as previously mdrcated

the trial counse] admitted that he did not know the facts under-
lying Ms. Minter’s arrest.” Without a demonstration ‘of this
knowledge the COMA found it “difficult” to hold that the
trial counsel had a good-faxth belief that Ms. Mmter parucr-
pated in the alleged crimes 124 ‘

“ The COMA observed that an arrest alone wrthout a show-
ing of the underlying circumstances, is not probatrve of credi-
bility.” The probatrve character of such an'incident 1 requrres a
showing by the cross—exammer eithér that the arrest was based”
on acts affecting credrbrhty that the arrest record- 1mpeaches‘
an assertion that the arrestee enjoys a reputdtion’ as a law-abid-
ing person, or that the arrest shows prior untruthful statements
by a testrfymg defendant.125 The COMA further delrneated its
observatrons by drscussmg what sorts of acts relate to truthful-
ness or untruthfulness Relying'i in part on United Statés V.
Weaver,126 the COMA noted

S

1 .

- Acts of per_|ury. subornation of perjury, false
f‘statement or criminal fraud, embezzlement
or false pretense are for example generally
regarded as conduct reflectrng adversely on
" an accused’s honesty and 1ntegr1ty Acts of; T
violence or crimes purely mrlrtary in nature. '

on the other hand, generally bave litde or no
direct bearmg on honesty and mtegnty '27

In’ addmon to relying on Weaver, the: COMA c1téd a number
of related decisions!28 which led it to the conclusion that “the
key to the impeachment question is not the fact of the arrest

1194, at 1208. Although the AFCMR found error, the court held that error to be hnrmless ‘W nt 1209

‘mRr)berlson I9MJ. at 2|4

121 id

12214 81215

1231d. at 214 (citation omitted) (emphasis added).
2414,

1251, a1 214-15 (citations omitted).

126] M.J. 111 (C.M.A. 1975),

12714 at 118 n.6 (quoted in Robertson, 39 M.J. at 215).

128 E. g, United States v. Leake, 642 F.2d 715 (4th Cir. 1981) (improper to limit cross-examination concerning dcfraudmg an mnkeeper and farlure to repay loans). ,
United States v. Owens, 21 M.J. 117 (C.M.A. 1985) (cross-examination concerning intentional falsehood on warrant-officer application); United States v. Page,
808 F.2d 723 (10th Cir. 1987) (observing that Federal Rule of Evidence 608(b) includes forgery, uttering forged msu-umenm bnbery suppressron of evidence, false

prctenses cheatlng, and cmbezz]ement)

o . : : ST
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itself, but instead, whether the; underlymg facts of the arrest.
relate to truthfulness or. untruthfulness.”'?? RIn Rabert,rpn,_ﬁt_he
COMA could not conclude whether that critical relationship
existed. because the record of trral did not reveal the facts
underlying Ms. Mmter s arrest, and, the tnal counsel could not.
rejate them toMs Mmter § untruthfulness 13°r i

[

o T 7y s ih

'I!'l'tle COMA ﬁna.lly observed that the ,lewdentlary rules and
the mllltary judge’s discretion further limit 1mpeachment by
instances of conduct. First, the text of MRE 608(b)!3! pro-
hibits proof by extrinsic evidence if the witness denies the
conduct.‘32 Second in hJS or her dlscretlon, the military judge:
may, exclude the proposed Cross- -examination, altogether.133.
Similarly, pursuant to MRE 403 '34 the mlllta.ry judge may.
require counsel to avord use of, the term “arrest” and limit
examination only o the underlymg conduct i35 y

BORE T

e Ll

Robenson provrdes useful and exphcrt guxdance for prose-

cutors and defense counse] in an xmportant but sometqnes
confu 'ng area of trral practlce As the facts’ of Rabertson
demonstrate, even an arrest for an offense such as conspxracy
to commit fraud will be insufficient, without more, to provide
a good faith basis for. witness impeachment. At first blush this
result appears anoma]ous Fraud, after. al}, is.a conscious
wrongdoing with an, mtentlon to cheat or be dishonest.136
Webster's Nmth New College Dtcnonary deﬁnes fraud as an
“mtentlonal perversxon of the truth in order to induce another
to part with somethmg of value or to surrender legal
rights,”137 and b?ock s Law chttonary defines fraud as an
“intentional perversron of truth" and’ notes that it is to be dis-
tinguished from negllgence in that fraud is “always positive,

intentional.”’138, }f; an offense comprising such components

PR R R LTI TSR P ST O
129 Robertson, 39 MJ. at 215.
13014

131 See supra note 111.

does not give a cross-examiner per se license to impeach, vir-

tuallynoarrestw:lldoso 139 E Y ,
On the other hand the COMA 5 ruhng lmposes a relatlvely P

mrmmal burden, possibly requiring no more than a phone call; ‘

by the party seeking to impeach. The decision makes clear, -

however, that when the arrest record does not describe the

alleged crime in sufficient detail, court-martial practitioners

must seek additional information, or forego the proposed

1mpeachment Major O'Hare O P

vy ;
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GSBCA Bid Protests. Survmng the Frrst FewDays ‘

" Introduction

Lo ' . '
[ R AVTEE B I [

You are a legal advisor at Fort Snelling, responsrble for
revrewmg procurements ortgmatmg from your buymg com-
mand. One aftemoon you Teceive a telephone call from a con-
tractmg officer about a contract that she irecently awarded.
The contractmg ofﬁcer ,mforms you that she has just recerved
a notice of protest and a protest complamt from the General
Servrces Administration Board of Contract Appeals (GSBCA
or.board). She states that this is her first GSBCA bid protest ;
and secks your assistance.  In response, you state that you will ,
meet her within the hour to review the protest notice and the -
complaint. As you hang up the phone, you begin to jot down
some notes on the initial steps that you and the contracting
officer will take in response to this protest. i 5. 5t o

i

ASEE T e T A e ey

132When the cross-examiner “tests” the witness's reputation or opinion testimony by asking the witness about specific instances of conduct, the questioner is bound
by the response, or must “take the answer.” If the witness disputes the answer, or denies knowledge of the incident, this ends the inquiry. See United States v.
Cerniglia, 31 MJ. 804 (A.F.CMR. 1991). If the witness “opens the door,” however, extrinsic evidence may be admissible. See United States v. Trimper, 28 M.J.
460, 467 (C.M.A. 1989) (“Thus if a witness makes a broad collateral assértion ‘on direct examination thit he has fiever engaged in a certain type of misconduct or if
he volunteers such broad information in responding to appropnately narrow cross-examination, he may be impeached by extrinsic evidence of misconduct. ”) In
Trimper, the witness went beyond what was necessary when answering a question on cross-examination), cert. denied, 110 S. Ct. 409 (1989).

13 The COMA noted that some of the factors a judge might consider include: the importance or lack of importance of the tcstimony. the age of the conduct, the
relationship of the misconduct to truthfulness or untruthfulness, or whether the matter would lead (o a time-consuming and distracting explanation on crossexarm
nation. Robertson, 39 M.J. at 215 (citation omitted).

134MCM, supra note 66, MiL. R. EviD. 403,

135 Robertson, 39 M.J. at 215. But see United States v. Stavely, 33 M.J. 92 (CM.A. 1991). The military judge committed prejudicial error in precluding defense ‘
cross-examination of the main govemment witness. She had made admissions in an administrative proceeding that she had lied to her husband about having cashed -
checks with insufficient funds. “When such a specific act of misconduct is, in and of itself, directly probative of the witness’ truthfulness, a military judge must
allow it because, by definition, it is always relevant to the issue of that witness’ credibility.” Id. at 94 (citation omitted) (emphasis added). p N L i
N LEAE E - '

136 United States v. Wunderlich, 342 U.S. 98, 100 (1951).

137 WEBSTER" sNew Cou_eoe chnomuw 490(1983) o .
RS (RIS i T L et [ NI

'”BIACK SLAwblcnONARY 594(Sthed 1979) ‘{f' Rt s
i H P IS M : it S

FATERTI O LTt S

139The COMA observed that various degrees of offenses exist, ranging from an allegation that the witness signed her spouse’ s income tax form ciarmmg an
improper deduction to “something more.” Roberison, 39 M.J. at 215. LT
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Much has been written about the nature of GSBCA protests
and detailing the many nuances of this protest forum or how it
differs from other protest fora is outside this note’s scope.
However, any office that has been involved in a GSBCA
protest does not soon forget it. A GSBCA protest places
demands on time, personnel and costs -unlike any other _|ud1- »
cial undertakmg S d ST e b

Thts note offers some msnght mto the ﬁrst few days of a
GSBCA protest and how to, respond effectively to a notice of
protest.140 . For ease of discussion,-this note will highlight the
coneerns principally, associated with-postaward protests.!4!
Specifically, this note will focus on the, coordination required
between, the buying activity and its trial attorney, and how
each can work with the other to enhance the likelihood of suc- ;
cess.142” ‘What follows is an-overview. of a, few fundamental
steps that the buying activity can take to prepare for what is -
many times, at best, controlled chaos—the GSBCA Bid
Protest. R TR TP AT

C Jyrisdicrionalﬂutharity of the. G,SBCA;q« EAT
Zl{ :‘7"'”\".' [ 7‘§ ‘. LS L ST L I P

The Brooks Automatlc Data Processmg Equnpment At:t143
and its implementing regulations restrict the government’s ,
ability to procure automatic data processing equipment. -
(ADPE) or.FIP resources,!44. The Braoks Act identifies which .
agencies, contracts, and types of FIP resources fall within its’
purview.. The :FIRMR provides additional guidance regarding:
the scope of the Brooks Ack!45 Significantly, the Brooks Act
vests in the GSBCA the authority to hear: protests mvolymg;
the procurement and acqunsmon of FIP resources. 146 :

f'»:’ ’ W

-The GSBCA is .often the forum of chmce for vendors :

involved in.a government procurement for FIP resources who
“want their day in court.”47 Unlike the deferential treatment
generally-accorded the government:by.the GAO,!48 the
board’s de novo standard of review!4® usually requires a more
comprehensive response from the government. . This de novo
standard is a principle reason underlying the board's prefer-
ence for conducting hearings which usually require the live
presentation of: witnesses .and adrmss:on of large volumes of
documentaryevidence. S R :

‘C—

The preference for hearings means that the government
must be prepared to eéngage in and réspond to the full range of
discovery, to include written interrogatories and the taking of
depositions. - As if the specter of engaging in full-blown dis-

covery-prior to trial were not enough, the board Tules further

réquire the GSBCA to begin thé hearing on the merits no later
than 35 ¢alendar days after the filirig'of a‘protest and to issue

a decision within 65 calendar days.\5° In‘light of ‘these strin--

gent time requirements, ‘once'a protest is filed, the govern-
ment must- be prepared to réspond qulck]y, efficiently, and
forcefully. The result is 2 litigative process that is demandmg.
expensive, and one that all too frequently tries the patience of
those mvolved

e

B Pay Me Now or Pay Me Later
SETHRII Prepare Early for nganon

7] o

Although true -for all ptocurements the early mvolvement

by legal counsel in a FIP procuremient is especially important: |

and often will result in dramatically positive results for the

140To the extent practicable, this ‘article incorporates ‘the changes to the GSBCA protest process mandated by thc Federal Acqunsmon Streamlmmg ‘Aet of 1994
Pub. L. No. 103-355, 108 Stat. 3243, 3291-95 (amending 40 U.S.C. § 759) [hereinafter FASA] : fmi SRS SO oy

141 Although many of the tlps or “Iessons ieamed‘ d'lscussed in this note apply to preaward Z::test scenanos, these protests carry wnth them’ theu' own umque set of
rules. For example ‘the time frames assocmted with the filing of & preawnrd pfotest often
RuLE 5(b)3). ¢ O L B R A LR P T L S P ; RELEE L

142The-Army has two offices that are :pnﬁtnnly respo}lsd;le t‘or defendlni agatt\st bid protests. The Protest ngauon Group at the United States Arrtly/Matenal
Command (AMC) Command Counsel’s office processes General Accounting Office (GAO) and GSBCA bid protests mvolvmg AMC buymg activities. The Con-
tract Appeals Division at the United States Army Litigation Center reptesents those commands outside of AMC.

143pub. L. No. 89-306, 79 Stat: 1127 (1965), 40 U.S.C. § 759 [heremaﬁer Brooks Act]. The Brooks Act ass:gns responstbnhty for acqunsmon of all federal infor-
mation processing (FIP) lesources ta.the General Servwes Admlmstratxon S el e ES .

144 The Federal Information Resource Management Regulanon (FIRMR) deﬁnes FIP resources expansnvely. to |nclude ADPE Vas that term is used in the Brooks

dlfferent from the time fmmes for postaward protests See GSBCA'

Act. CFR. § 201-4.001 (1994). The FIRMR also is published at appendix A of the Federal Acquisition Regulation {FAR).. See GENERAL SERVS. ADMIN. ET AL

FEDERAL ACQUISITION REG. (Apr. 1, 1984) (hereinafter FAR],. Note that Defense Federal Acquisition Regulation Supplemem‘ (DFARS) part 239 supplements the. :

FIRMR. See Dgp'T OF DEFENSE, DEFENSE FEDERAL ACQUISITION REG. SUBF. (Apr.-1,.1984) [heremafter DFARS] H

145 FIRMR Bulletin A-1 provides guidance for determining whether a particular contract falls within the Brooks Act. The Umted Statcs Court 6f Appcals for the

2
vied

Federal Circuit and the GSBCA recognize FIRMR Bulletin A-1 as the definitive statement on the scope of the Btooks Act.. Best Power Technology Sales Corp v

Austin, 984 F. 2d 1172 (Fed. Clr l993), Pmdur Donnclly Pnnnershlp Y, Depanmcnt of Commcrct:, GSBCA No 12667-P 94- 2 BCA | 26 673.
e s v et

14640U.SC§759(0 Sl e R B U

147 See Winning Bid Protests In 771r¢e Forum.s, Fed Cont. Rep (BNA) No 4, specml supp (Jan 31 1994)

e 1

M8The GAO’s standard of review is snmllar to that applled by fedeml courts under the Admlmst.ratlve Procedures Act, 5U. S C § 706 The GAO does not eonduct

a de novo review. Instead, it reviews the agency’s actions for violations of procurement statutes or regulations, arbitrary or capricious actions, or for abuse of dis-
cretion. Hattal & Assocs., B-243357, July 25, 1991, 70 Comp. 632, 91-2 CPD § 90.

14940 U.S.C. § 759(f)(1); see also B3H Corp. v. Department of the Ais Force, GSBCA No. 12813-P, 94-3 BCA { 27.068.
1%0See FASA, supra note 140, § 1433; 59 Fed. Reg. 61862-64 (amending GSBCA RULES [9(a)(3), 29(b)(2)).
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buying activity.”To the rifaximum extent practicable, 'a” gov-
ernment legal advisor miist be involved at the earliest stages'
of the procurement:": He or ‘she should work hand-in-glove
with the contracting officer-and source selection officials to.
assist:in drafting the isolicitation, processing and evaluating |
proposals,:and reviewing the award determination.’ This-early :
involvement not onily 'will réduce the poténtial for protest but
having a *legal point of dontact” involved in'the preaward
stages of & procurement will facilitate the flow of information .
between the buying actmty and the trial attorney should -a’.
protest be filed.
I e TY R ST TEE RTINS FRNT: FUCE Ce TP RS H RN 10 M I LRI B AT

aAssess the Potentlal forProtest i ad e

i

b Bt sty 0
Early in’ the ‘procurement process,; the procunng aetmty
often can identify those procurements that have a heightened -

ar o el N PRSP N it

probability of protest.. In: this day .of downsizing ‘and budget «

cuts, the procurement.dollar,js rapxdly becoming something of
an endangered species.. Not surprisingly, this smaller procure- .
ment. pie means «disappointed offerors may be more likely to -
challenge an adverse contract award decision.!5! Moreover,; .
the potential for, protest certamly lncreases as the dollar value ;
oftheprocurementmcreases oot T e e ban el
1.

Additionally, the identity of the offerors may provnde some
insight as to the likelihood of Protest.: One need only scan the
Bid Protest Digests to learn a tather unpleasant fact of life—
some firms seem more interested in filing a protest with the

board than first seeking redress with the agendy.}52 Fortunate-

ly;most firms act responsibly, carefilly. investigating the -
award decision and assessihg . the likélihood of success, prior:.

to acting on any decision to file a protest.

Last, but certainly | not least, yendor ¢ commumcatmns gener- ., -

ally will provide the buymg activity a fairly accurate “barome-
ter” of the gotentlal for protest. The tone and language of

these communtcattons frequently, demonstrate the. extent of s

vendors’ displeasure, the bases for their dlspleasure. and the
action they may take to seck redress of therr concerns. .

s b b i nobien e nd i nne o L ey

PSS IS R

e

"5t Assess the Impact of thé Warner Amendment
and ‘the GS_BCA SuSpensmn on Yo\'n' Procurement
T R N 11 (IR B I L SRR R T <-‘>"

Ly
- ¥

“In assessing the likelihood of a GSBCA protest the- buymg ;
activity also ‘must consider whether the Brooks Act even:
applies to its procurement and the impact of a Brooks Act sus--
pension on contract performance. The board typically sched--
ules a prehearing conference with the litigants within a few
days of the protest. Because of the impact that these two con-
cerns have on'thé future of the protest; ifinot the overall pro-
curément, the board generally will dispose of any issues”
reégarding the government’s ‘position as quickly as possible.
Hence, if challenged by the protestei';ithe government should”
be prepared to defend ‘its position regarding any assertion of -
the Warner Amendment or a challenge to suspensnon 4ifa
hearing’ before the: board wnhm the ﬁrst few: days of the -
protes[ IR STALI S R 2 ; | R H 1 I St

(R AARR RS IRV B W T cHiemypan e o s

The Warner Amendment B L

The Warnet Amendrient specifically ‘excludes Certain cate-
gories of procurements from GSBCA bid protest jurisdic-
tion. )33 . Agencies:génerally ‘make Warner- Amendment
determinations before issuing the solicitation.”- No matter -
when' this determination i$ ‘made,!5¢ however; the buying
activity should be prepared to defend any assertion of the '
Warner Amendment exemption. Given the board's predilec-
tion for hearings, ithe 'agency should ‘anticipate, if not affirma- -
tively request, a hearing on theissue as 'quickly as possible.
The quick resolution:of an assertion of. the' Warner Amend-
ment exception infavor of the government: will save.all par-
ties considerable time, effort, and expense. e
; e Brooks Act SusPensxon R ORI

R E {1 S I T RS AT AL PR DRSS S AP B

Another 1mportant issue that the buymg activity musg
‘address garly in the procurement process is whether to chal- ..
lenge the protester’s request for a suspension. If tlmély filed,

L the protester is entitled ta the suspens1on unless the agency.,

I TR I

AN RSN R NS JTUNL ot e e

151 See, e.g., Saundra Torry, Farecastmg the Golden Specmlne.r af 1 994 WASH POST. Jan 3, 1994 at F? (quotmg dn"attomey ‘with a l'najor law ﬁnn as asserting,” "
“When the defense budget is flush, nobody ﬁghts [w]hen the budget is ught everybody ﬁghts for everytl'ung ") ’

R T SRV T I RO SR R A SR DR . IR S DR TERIEES NCRFE PO
152In the author’s experience, somie ﬁrms appear to moorporale the protest system as part of thetr marketmg strategy l'n part, inan effon to eliminate tlus nbuse of N
the system; Congress provided the board affirmative authority 10 sanctioh parties that file protests in bad faith or frivolously. Se¢ FASA, supra note 140, § 1434, -
But see Integrated Sys. Group, Inc., GSBCA No. 11338-G(11214-P), 1994 WL 642438 (Nov. 4, 1994) (board tmalyzes authority-under the FASA and determines” *
that it “clearly" does not have authonty to 1mpose monetary sanctnon) , . ) ) .

Saf e ol : o LR B : Ceepbopiol e s e penhi v s v P
153 See - lO U. S C. :§ 2315 40USC. § 745(a)(3) DFARS *supra note 144, 239 001 70 Of s1gmﬁcnnce to the Army the Warmner Amendment excludes procure- -
ments that are used for inteltigence purposes, for the command and control 'of military forces, and any procurement that is critical to the direct fulfillment of a mili-
tary mission from GSBCA protest jurisdiction, Contracting activities must obtain approval for use of the Wamer Amendment. Id. 239.001(c). Army Federal
Acquisition Regulation Supplement 39.001-70 sets forth the Army approval procedures. See DEP'T OF ARMY, ARMY FEDERAL ACQUISITION REG. Supp, (1'Dec.”'
1984).

Tk A

SRR TR A W ST SR PN B URNT L P YRS SESTUTCIVE RN SOTCRFLE SEFIOI L B ERE I S
134 Failure to obtmn prior detemunatron does not prevent assemon of the exclusron Cyberchron Corp 867F2d 1407 (Fed Clr l989)
sonl e paten D OUY T DITE T T et oM nneiinn A ety L RUTRA S
S ‘r'rff‘r""""‘?.tr' ‘{“‘ll S RS e i u iJ Freean bg
[ R R [T WL B SR
TOR A T et I3 AT t| i Y g e sar (DT LT e e
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can demonstrate to the board that this actron is not appropri-
ate. ’55 Under pre-FASA rules a hearmg on the i rssue of sus-
pensron usually occurred wrtlun seven to ten days of the ﬂlmg
of | protest Now, the FASA requires the board o conduct this
heanng wrthrn fiye days 156 ‘The qurck timing of the suspen-
sron hearmg further underscores the rmportanee of | pnor plan-
mng and preparahon

To prevarl the government must demonstrate that urgent
and compellmg circumstances that srgmfrcantly affect the
interests of the United States will not permit waiting the sixty-
five days that it takes for the board to render a decision.!5?
This “urgent and compelling” threshold requires the govern-
ment to.meet a high burden of proof before, the board will
deny a protester’s request for suspension.!8 Accordingly,:to

have .a fair shot at prevailing in. its challenge to-a protester's:
request for suspension,'the agency should ensure that.its. wit- -

nesses, their testimony, and any relevant documentary evi-
dénce reflect the urgent and compelling nature of thevprot’ested

prot:urement 139 b g SEEEE

s L Tl : Lo

: "‘Educate” the Trial Attorney ‘

T .
. ! ‘ RN

Pl e B s

’Teamwork and effective commumcatron between' the buy-
mg acnvrty and the trial attorney s office are essentral to Suc-
cessfully preparing for and defendmg agamst a protest The
hallmark of many FIP resource procurements is that they gen-
erally involve complex issues, voluminous documentation,
and a large number of wrtnesses leen the incredibly com-
pressed lmgauon ttmetable. it behooves the buying agency to, !
at the very least, offer its supporting lrtlgatlon office an oppor-
tunity to learn something about the acquisition before the .
protest window fully opens. - Generally, the buylng activity

can most effectively accomplish this task by simply providing -,

a focused briefing on the ‘acquisition to its trial attorney.

g Gl

In addition to educating the 'trial attorney, this briefing
serves several useful purposes. First, it forces the buying
activity to identify key personnel and documents and organize
this information with an eye toward having it reviewed by
someone outside' 6F the procurement process, ‘such as the
board Judge ‘At a mrmmum, the bliymg activity should be:
prepared to brief the background facts of the' procurement; the:
statement-of work, the evaluation methodology, the: proposals

e

submltted and the evaluation proce5s S

i e i L *ll~ i i L
Pl ! . IF v

The buying actrvrty also should afford its trial attomey the
opportunity to éxamine important documents such as evalua-
tion reports or other communications provided to source
selection officials for their review in' making an award deci--
sion.” This allows the trial attorney the opportunity not only to
learn about the strengths and possible weaknesses of the case
but to begin building the case around those strengths and
weaknesses.

Additionally, the briefing provides an opportunity for the
trial attorney . to meet, discuss, and question key players in the
procurement process.. - This. allows the trial attorney to better
understand the, voluminqus documentatron and. perhaps glean
rnformatton not otherwrse set forth in wrttlng Just as'impor-
tantly, thrs mtervrew process provrdes ‘the trial attomey one of
the first opportumtres to evaluate procurement officrals as

potentral wrtnesses o C Sy

Last this bneﬁng represents the ﬁrst maJor step towards
establishing a cohesive teammg arrangement between the lltr-
gation office and the buying activity. Both the trial attorney
and the buying activity should use the briefing conference to
identify and assign responsibilities for 'defending against the
protest. In addition to discussing the substantive legal i issues,
the trial attorney also can educate the buyrng actlvrty on'the
administrative ‘and logtstlcal requrrements pecuhar to lrtrgat-
mg a GSBCA bid protest.

|
B I YR

B e T A S E R LU ST SRR SRR

I55For postaward protests, if a protest is filed within ten days after award or the ﬁfth day after the debneﬂng date, whlchever is later ‘an interested party may
request suspension of the agency’s: Delegation of Procurement -Authority (DPA) and, thus the acqursrilon See FASA, supra note 140, § 1433; GSBCA Ruik

9@ o —

136 The GSBCA recently publlshed lts proposed change to Rule 19 which states as follows T

(2) Protest suspenrmn hearmg The Board will, upon timely request by an tnterested party. hold a heanng o deterrmne whether the Board‘
- procurement authority on an interim basis until the Board can decide the protest. Such a request is timely if the

should suspend the .

=y

Lk

T ‘lr..» ¢ LT

i ' ‘ ) ]

underlymg protest is f led ‘on the later of (i) the tenth day afier the date of contract award; or (if) the fifth day afier the debriefing 'date offered **
+ ‘1o an' unsuccessful offeror for any debricfing that is requested and, 'when requested, is required, The Board will hold the requested heanng.

within 5 days after the date of the filing of the protest or, in the case of a request for debriefing, . .

the filing of the protest or the date of the debriefing.

S9Fed Reg 61861 6]863 (1994)

4

. within 5 days after the later of the date of

,tr; . B i R Ea

A

157 VrON Corp GSBCA No 1'1002-P 91 1 BCA 1 23 615 (Boand states that government must “show that the orrcumstances are such as to ‘allow no altemauve
except by proceeding within the statutory period allowed for resolution of the protest."') . e T R

158 GSBCA RULE l9(d), see also lrvtn Techs,, lnc GSBCA No. l 1581-P, 92 l BCA ‘l 24,674

iy s Fon

B L R HE AT A

TSRS LIS SO USSR S S I ' cvla

l-"9Among the reasons the board has found to be persuasive rnclude pmcurements that support war efforts or ongoing hostilities; tnvolve public hea.lth acuvmes,
or will lead to agency shutdown. See ViON Corp., GSBCA No. 11002-P, 91-1 BCA § 23,615 (Gulf War sufficient reason to not suspend computer contract for
Strategic Petroleum Reserve); Berkshire Computer Prods. v. Department of the Army, GSBCA No. 12228-P, 93-1'BCA {25,538 (critical hospital computer systern
which ran out of disk space); Spectrum Leasing Corp., GSBCA No. 9881-P, 89-1 BCA § 21,530 (systems mainicnance to support vital function).
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The Protest 'I'he advantage of the chron ﬁle is that 1t estabhshes a readr-

ly accessrble file of all documents and commumcatrons gener-
ated durmg the course of the protest The begmmng of each
chron notebook should have a srmple {able of contents "As

vy PR {
JOE IR RETENR R0 B

N ,
PR TISER R l ~ Tiwr me

When a contractrng ofﬁcer recerves a nptrce of protest the ' documents are recerved a clerk or the | person recervmg the”
contracting officer immediately. should take a number of steps.  document makes copres for mterested rndrvrduals. “files” the |
aimed- towards ephancing the effectiveness of the govern-, ongmal in the chron notebook, and then annotates thls entry rrt“
ment’s response. (First, ‘examine the notice of protest. The.  the table of contents. By so doing, all documents are kepe'in
notice of protest will disclose a number of things. It will set . one central locatmn and made avarlable for examination by
out the protest number of the case, which will be used to iden- everyone {Norkmg on the Case thrqugh9ut tl}e ‘duration of thew
tify :the protest.in all future communications with the board PI’O‘*’—St e ' o “("_} o
and among the parties. .More importantly, it will indicate o AR R o
when the board received the pprotester’s complaint.!60; The | o DCVClOP Your Plan of Attack cho
notice also will identify: the judge assigned to: the protest.16.. ""‘"‘_""'"f“ ' Sl wnhansa e
Finally, the notice will schedule a prehearing conference with - ‘Fmally‘;v"once eVeryOne'm‘*the govemrnent has a copy of the™
the board at whlch the partles will address the protest protest complaint, the field attorney, the contracting office, the’.
titnetable: S e S et buying activity, and. the Arial attorney :should meet and begin !

o w developing:their protest game plan.«Ideally, this. conference..
) Read the pmtest Complamt _ should occur within twenty-foun hours after receiving:the.
L v e cocbren odniet el vlinenloLé protest. - Working -as-a team, the government can quickly and:,

efficiently determine its response to the protest. :Occasionally,.,
the protester’s allegations have merit and rethinking the award
decision is in the best. interest to al} concerned.!62 Other
times, you may find that the protest is ripe for a “quick kill,”
via elther the formal submission of some jurisdictional motion
or. a motron for summary relref Frequently, however, t;he,i

Accompanymg the ‘notice of protest wrll be the fprotesler s
complamt Although the following advice’ seems obvious, it:
bears repeatmg study this document barefully Dependmg
on the allegatmns set out by the protester you may not only
gam msrght 1nto 'lhe strength of the protester s case, but you
may uncover mformatron that will lead to a s eedy dlsposmon
of rhe protest. Additionally, information t[l)tat the protester - facts. surrounding the protest must be developed before decrd-
reveals in its, al]egatrons will provrde ‘the government; wrth its 1ng the government s course Of actron T s h M yi
first leads regardmg the type and scope of dlscovery necessary ‘

i1
e rtance of this initial c nf nnot v -
to successfully defend the award decrsron : e Th 1mpo ¢ is mr al conference cann be o erem

_ ; phasrzed Durmg this seSsion, the govemthent can, for per-‘
R o w . ies o wos o haps the first time, gauge the strength of 'its case in relation to
SRHEH o Establrsh a Chron Frle T TR the protest counts as alleged Furthermore; the confefénde’
! i S0 affords'an ‘opportunity for the fiéld office and the trial attorney'!

On recervrng the nouee o of protest establrsh a chron ﬁle. to'focus their game plan and strategy in defending against the:
Although thrs srmple tool consrsts of little more than a spt of . protést. “If necessary, the trial ‘attorney can‘educate the con-
three-ring binders (chron notebooks) with numbered tabs, do tracting office and ifield attorn‘ey‘, to-the extent necessary, on-

not understate its value. Given the frenetic nature of a the peculiarities associated with a GSBCA protest, as opposed
GSBCA bid protest, documents will literally seem to be flying to the more familiar GAO protest. - Additionally, the trial
throughout the office. These documents range from solicita- attorney can provide insight on the peculiarities of the board
tion extracts, to contracting officer statements, fo witness dec- .. oiven the factual circumstances of the protest.. Conversely, -
larations, to draft answers responding to the Pf°‘=s“‘-f S/ thé field office can provide 'the trial attorney 'with its insight

complaint, to purchase orders for courier and copying ser- on the protest, to include potential strengths and weaknesses.”
vices, as well as the documents transmitted by the protester to . . o

v

Prearl

(TR [ PART IS TAN BY

the government. Failure to establish a system for controlling o B Noufy All Interested Partres

and cataloging protest commumcatrons qmckly Jeads: to: eon-’ EOR R R I

fusion and, more rmportantly. wrll crrpple the government 5 Durmg thls initial conference, the contractmg ofﬁce should
ability to lrugate rts case.. O T T »ensure that a number of admmrstratrve yet rmportant tasks

2 - gt o L Pt Y

v . ALY ) al B R

[TUR RN S SN FL AL . ko

AR LR TE P 30 1) B S
160The GSBCA Rules of Procedure establish jurisdictional time restrictions on protest litigants.: Generally, the GSBCA strictly enforces protest time lu'mts Com-
puter Dynamics, Inc., GSBCA No.;10288-P (10209-P);90-1 BCA{ 22,328 (protest untimely because it was filed after hours 6n the 1ast day by facsimile machine;’
fact that it was fogged in on the last day by a GSBCA clerk working late was immaterial); Integrated Sys. Group,: Inc., GSBCA No.41075-P, 91-2 BCA§ 23,790.»
(facsimile transmission not complete until after closing and protest, therefore wa.s late)

AR e BT L IR TR VR S I DO TN A 1 SR RRE
161 To gain some insight into the heanng judge assrgned to your case, review the bnef brographles of all board judges in Commerce Cleanng House s (CCH's) Con-
tract Appeals Der:rsums volume.: it BROTR R : : NI LIV '
R 1 sl v:} 3 o sl ! : : R AN T TR LA T [EREY ST T (R IN I RN
162 This note does not drscuss the possrbrlrty of resolvtng the protest lhrough nltematrve drspute resoluuon However. the agency. a]wuys should consider this opt.ron :
as an effective method of addressing the protester’s allcgations while minimizing the costs of resolving the dispute for all parties.: See . FAR.33.102(c).- - :

aens ";-tw ‘
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are accomplished.  First, the contracting office must notify all
interested parties within one day of receiving a copy of the
protest.!63 Notification can be made orally or:in wrmng
Although a relatively straightforward requirement, the ‘con--
tracting office. should take a few simple steps to ensure that
this notification is made properly. For example, if notification
is made orally, the contracting office should make 'a;memo-
randum indicating the place, time, and identify of the person
called. If the agency elects to notify pertinent parties by fac-
simile, the office must ensure proper receipt by the addressee
with a follow-up telephone call, noting in 2 memorandum for
record, the time, place, and identity of the person with whom
confirmation was made.164 After making this notification, the
agency then must notify the Director, Authorizations and
Management Reviews Division (KMA) at the: General Ser-
vices Administration.!65 At the prehearing conference, one of’
the first questions that the judge will pose to government
counsel is whether this notification process was accomplished, :
and if not, why not.

This notification processvalso is important in that it triggers.
the “protest clock” for timely intervention by-an interested .
party. A party has four working days to file its notice of inter-
vention. !¢ . Failure to intervene timely may well foreclose any
opportunity for a party to participate in the protest. Once the |
potential intervenor’s protest clock has run, parties to the
protest will then know their opponents and. their allies. C

Assemble the Rule 4 File

Another administrative, yet important, task is preparing the
“Rule 4 file,” or protest file.!67 Board rules require the gov-
ernment to publish the Rule 4 file for all protest parties and
the GSBCA within ten working days of the filing of protest 163
Thé Rule 4 File is the “litigation bible” that all parties will use
throughout the life of the protest, to include the three board
judges deciding the protest.

Moreover, the Rule 4 file is the first significant collecvtionj‘:

of documents that the board will review as it attempts to
As the old saying goes, “You -

understand the case before it.
only make a first impression once”; hence, do not take quality
reproduction of the Rule 4 file llghtly Providing the board
and protester with a Rule 4 fi le which contams documents that
are mcomplete difficult to read or out ‘of order not only
makes it drfﬁcult for all part:es to refer to the ﬁle dunng the

R
163GSBCA RuLE 5(d).

S B

By T Lt g AT
S i #.7% EAL A SRR i

e

protest, but may be viewed as representative of the quality of
work produced by the contracting activity-—an impression that
may. influence the board’s i lmpressron of the overall quality of
the procurement process L b

,The;Rule 4 ﬁle should contain all documents that are rele-
vant to protest issues as alleged. The Rule 4 file lays out, gen-
erally in chronological sequence, the story behind the
procurement. as it relates to the issues raised in the protest.
The amount of work and costs mvolved in preparing and
copying the file obviously depends on the size and complexity -
of the acquisition. The Rule 4 File plays a crucial role in por-
traying not only the state of the case but, often the strength of
the government’s case. “

Identify Administrative and -,
Loglsucal Support Reqmrements (b

It ls not unusual for FIP. procurements parucularly complex :
and high dollar value -acquisitions, to involve a tremendous
velume of documents. Moreover, -given the importance of the
Rule 4 file, assuring quality and expedient copying of protest
documents may overload the reproduction assets available at
the contracting office.” Therefore, contracting offices often
contract out copying requirements associated with a protest.

“Additionally, the trial attorney’s office will require the buy-
ing activity to execute purchase orders for courier services.
Because of the tight time constraints, processing and convey-
ing protest documents-—such'as, the Rule 4 file, briefs, and
other litigation documents—to opposing counsel and the
board frequently requires the use of a courier. The bid protest
team at the Contract Appeals Division generally requests that
the buying activity set aside an initial amount of no less than

* $2500, and often requests the amount authorized be increased

as the protest progresses.

The Prehearing Conference -

Dhe

The board will hold a prehearing conference within six

“-working days of the filing of a protest.!69 All parties to the

protest, including intervenors, will participate. During the
prehearing conference, the board will estabhsh a timetable for
the expeditious dlsposltlon of the protest. To this end, the
Jjudge will want to accomplish the following. . First, as previ-
ously noted, the Judge wxll Want to know whether the govern-

E Pleveis oy

164See Laptops Falls Church, Inc., GSBCA No. 11322-P, 913 BCA 1 24.252 (govemment rellance on facsmnle recerpt alone msufﬁcrent to show that protester' J

received notice of protest) K ) PR s
5 . . AR " b

WGSBCARWES@,.  © o o b el

’“M 5(b)(4) Lty - o
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1674, 4. Tlus ﬁle is smular to the Rule 4 file requnred bythe Armed Scrvrces Board of Contract Appeals (ASBCA) in Contract Dlsputes Act appeals

168 Jd.
A

PRETETIEES P by T

[EPE R I COEE A AR E RS I T s

169J4, 10(a). Depending on the location of counsel, the board may oonvene this conferénceat its offices in Washington, D.C., or by telephone ¢onference-call;
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ment has notifiéd all interested parties (because the judge also l{Onte the parties have thet, the board will then publish a

wants to know who the ‘potential players in’ this’ litigaﬁon memorandum memorializing the protest:timetable discussed -
game will ‘be).” The'judge may then address-the'issues- ddaring ‘the preheanng’conference as well as lother significant
involved in the protest as alleged in the protest complaint, fre-' issues raised by the 'parties during this meeting.  This prehear-
quently attempting not only to obtain some insight on the ing conferénce represents ithe first real bpportumty for trial
scope ‘of the'case but to better focus the key issues-in"the attorneys 'on both sides to begin ‘educating the bodrd as- to the
protest BRI LR R sL i 7 merits of thedr respecuve positions.: Therefore, advance prepa- -
BRILE owad cwtpsepor I oot mo e ration is crudial 'to respondmg intelligently to: quesndns 'posed !
‘As noted above, the judge also will want to know the gov-'- by both the protester and the board ‘and. is a' key ‘fifst- step
ernment‘s position regardmg"suspenbron of contract perfor-' towards séizing the mitiatiVe i’ successfully defending agamst g

mance.!’0 This i§'When your"pnor planmng and rheetmgs pay- the protest BRI R ERR :
big dividends." ‘Agarn thé FASA‘now ‘mandatesthat the board - 2 Gy ol ' R R R
hold a suspension”hearing “within ‘five days ‘of the protest or SIIA TR N B gi"fConélusiOn' ‘ SRS ’L"?‘lj“"‘
required debriefing.17! gt Bt LT R S ST R P O A
-By taking the time to !prepare ‘its litigation strategy before :

Additionally, during this preheanng conference, the parties the “protest window”. opens; the govérnment can minimize the
will work with the judge on the extent and'stope of discovery. impact caused by: the confusion ithat inevitably results from :
In addressing this issue, the board frequently asks about the ~  the fast-paced time requirements imposed on:GSBCA liti-
necessity for a protectivé order.!72 ‘Whether a protective order gants. Early development of an initial game plan focuses ithe
is tequired will deperid on the complexity and type of procure<:  responsibilities of the many players working on the govern-

merit before the board.: Exactly-how much -discovery 'the ment team and greatly ‘enhances ithe potential for success in
board will permit 'generally depends on the judge. ' Experience defending against a protest; -Centtal to succéss in the GSBCA'

shows that some judges strictly control the amount and'scope’:  courtroom, however, is‘the. ability of the buying activity and
of discovery, particularly the takingof depositions—a time-!! thetrial attorney to work together asa team. . By careful plan-
consuming and expensive litigative exercise. . Other'board ©  ning and éarly coordination, the buying activity can well be on *
judges allow the partles greater ﬂexrbrhty and Jatitude in con- its way to successfully defendlng agamst ‘a GSBCA bld
ductmgdlscovery e . B R ML R protest. Major Ellcessor. 1 SRS L
e ::»'m‘« IR L IO I RO R & [ ol Byt el
'7“Add|t|onally. the governinent will want to bnng any known jurisdictional jssues to the board’s attention.
"“See rupranote 1S6. PETTRIAE & POV D5 oo ol el R VIR i J' RIETHE w‘{t.)‘., SETOINS LYRT EET RN O i "" B
VTP R S L P AR L S A : foreshos R T R T
'7§GSBCA Ruie 12(‘\) ne Ak ke st e R i oo far s e
gl e i N R I I I e S R R R L R I R R O i
vor TG S USRS TN 1 0% FESTD A FAN AL O EOR R R i L R e
| S BN PN R Dot ot wkn sletend o e 00w e e ¥
v v l'\\. Y
Claims Report"w senidinniz vzl anr o i slos o oL
b i AT R I 1[3.%.' bonod il o cheii e 3 n wrpeer e SRR P IS R i
‘ CHA ! Co e v UmtedStatesAmy Claims Serwce Goeee blo ot ot e stan ot e
B S S TH [T e VR | S T e P SR T 7‘4 ORI WP :n’,;_ vl ““:'3"\ et e
N . 5 0 . ! € \
" L ,Personnel Clazms Notes ) 4 .‘:«‘_ e Accordmglyl o assrst t‘neld clarms OfflccS in workrng in’ i
;w . cr e e close coordmatroq w;th therr respectlve 1TQ, outbound ship- .
el Clarms lnformatron and the i . p- .t  Ping counselors, the (gollowmg checkhst is, provtded Repro-
Installation Transportation Office ’ duce this checklist and give it to the TTO outbound shipping
Outbound Shipping Counselor counselors to use each time they counsel-an outbound shipper. -

The checklist should be attached to the shipper’ § copy. of DD
Form 1797. Lieutenant Colonel Kennerly. o
JTERINE:) M INURR R ) CUNG BN XA S B S et araedl Ui e sl T R
Per.ranal Property Counselmg Checklist > v
Addendum to Part VII (Liability, Claims, Protection):: .t~

The installation transportation office (ITO) outbound ship-
ping counselor plays an rmportant role in the clarms process.
This counselor usually is the first person that a ‘shipper (and a
possible future claimant) visits in preparation for shipping his
or her personal property. Field claims offices recognize the
importance of this role and the information regarding claims

. i, . . DTN
procedures given by the counselor to the shipper. The following additional guidance is provided to ‘you to
CErh i€ 1 s 7T e (A i g A v 2on Yo | helpyou better:understand the claims process if. you find' if -
Unfortunately. sometrmes the clalms information that the necessary to file a claim for your personal property lost or
counselor provides to the shxpper is 1nsufficrent or the shxpper damaged in shlpment ‘
fails to;realize its importance. - , 7. aui =12 0 e L pomnaar e s av e el e 0 iy
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a. The maximum amount:that can be paid for any loss or
damage to personal property arising from a single incident is
$40,000.

b. Within this $40,000_ limitation, there are maximum
amounts allowable for certain items.- For example, if you own
a stereo system worth $5000 and. it is lost in shipment, the
maximum amount that can be paid is $3500. Please consider
such limitations in deciding if you need to purchase extra cov-
erage for your personal property.  The ITO outbound shipping
counselor can advise you on Option 1 and Option 2 coverage
(counselor should have separate worksheet for these cover-
ages), or you can decide to purchase private insurance. . If the
1t’s Your Move pamphlet is available, read. it. . It contains a .
table ]rsttng the maximum amounts allowable for certain
items. If the pamphlet is unavailable, or if you haye addition-
al questions, consult your ITO outbound. sluppmg counselor or
local mtlrtary claims ofﬁce ST

: R S W I S S L S L

c. Please pay attention to the inventory that the carrier pre-
pares.: It will be completed prior to departure from your quar-
ters by the carrier’s representative, usually the carrier’s driver.
It.will contain a listing of your:personal praoperty and you. will ,
be required to sign it before the driver leaves. The jnventory.-

should be an accurate, legible, descriptive list of your house- -

hold goods. .Items not :packed. i in cartons usually will reflect
the condition of the property by use of exception and location :
symbols. These symbols are found at the top of each invento-
ry page. Read the inventory carefully to make sure that your
property is accurately described.: If you:have a disagreement
with a particular item, note your disagreement on the excep-
tion ppart of the inventory. next to the item in question or in the
“Remarks/Exceptions” section usually found at the bottom of .

the inventory page (be sure to identify the inventory line num- ;

ber and. item: that you are commenting on). before the driver
leaves your quarters. Be specific as to why you disagree. If
the carrier’s representative fails to list a general description of
the contents of a carton listed on your mventory, request. that
it be done. R S .

d. Ensure that your hlgh va]ue items (e g -~ stereo compo-
nents, televisions, cameras, video recorders, jewelry, comic.
books, baseball cards) are listed on the inventory. Failure to
do so makes it difficult to prove that you:actually gave the
item to the carrier to be-shipped. Hand-carry your Jewelry and
other small expensrve items with you

e.. Do not shrp yaur proof pf awnershtp documents (e g,
purchase receipts, prior appraisals, pictures, etc.) of your,
personal property with your household goods. Hand-carry
these important documents. .- ; ... .1

e [EIRE I ST T . : R

A Some carriers will, in, addrtron to the normal mventory.
prepare a “‘Hi-Val” inventory.to. reflect ‘your expensive items. -
This is permrssrb]e Make sure it. adequately 1den‘trﬁes,'y0ur,;
expensive items. At delivery, you may be requested to verify
delivery of these items by signing this separate inventory.

Before you sign this inventory;-open every carton to visually . -

verify receipt of the items. Failure to verify receipt at delivery

could preclude a later.claim for such an item if it is missing.
Some carriers may request-that you open these cartons even if
you waive unpacking by the carrier. Please cooperate with
this request It is in your best interest.

B S L i v

g If you own a large number of 1tems such as expensrve
comic books. baseball cards, compact discs (CDs), make sure
you conduct -a separate inventory of each item prior to ship-
ment. This inventory will help you account for these items if .
some or all of them are lost in shipment. - If these items are
extremely valuable, you should consider purchasing private
insurance to protect them against loss or-damage. You will
have the burden of proving ownership and value. For exam- .
ple, if prior to shipment, you cannot prove:that you own a par--
ticular comic or baseball card and that it is mint condition;
you should consider some type of professional appraisal to
substantiate ownership and value. It will be extremely diffi-
cult to prove ownership and value for an item after'it is lost if
you do not have such proof. An appraisal made after the item
is rdrssmg. based on your verbal description, wrll have very
lile ‘Value. It i isa good idea to review all of your personal
property. especrally your expensive property, to see if you'
have some form of proof of ownership and/or value. If you do
not, an apprarsal is one method to determine value. _Another
way to substantrate ownership and ‘proof of the purchase‘
pnce—rf not too much time has passed—ls to contact the
store where you made the purchase to see if it stlll has a copy
of your purchase receipt. Any additional steps that you can
take prior to the shrpment of your personal property. to sub-
stantrate ownershrp and value of your property, is in your best
mterest.[

§

h If you shlp CDs, video tapes, baseball cards, comlcs, '
cassette tapes ‘records, be sure that the number of the items as
well as a descnptlon appears on your inventory prepared by
the carrier (e.g & 220 compact dxscs in a 1.5 carton).

i. When the carrier’ s driver arrives at your new quarters, -
the driver will offload and place your property in your new
quarters Take care to accurately check off each item on your
mventory as it is offloaded. When the off- loading is complet-
ed, the driver will give you five copies of DD Form
1840/1840R (DD Form 1840R is the reverse of DD Form
1840). If you discover damage or loss to your property at
time of delzvery, ltst those damaged or mlssmg items on DD
Form 1840 before the driver leaves yaur quarters... If you“
need extra space, use a separate pzece of paper and continue
listing the damaged or missing items. Be sure to write on the
bottom of the DD Form 1840 that there is a continuation
sheet. DO NOT USE THE DD Fi ORM 1840R (reverse side of
DD Form 1840) TO CONTINUE LISTING ITEMS. The DD
Form 1840 is used to grade the carrier’s performance on how
well the carrier moved your personal property. It is important
to fill out the\DD Form 1840 to ensure that the carrier is
properly graded If you find no damage ar delivery, you
should write the word “NONE” on the DD Form 1840. The
driver; should leave you with three of the five copies of the:
DD Form 1840/1840R.

MARGH 1995 THE ARMY LAWYER « DA PAM 27-50-268 57




'j. You will use thé DD Form 1840R t6 list later ‘discovered -
damaged or mrssrng items. 'Remember that you ‘have seventy
daysto list such miissing or damaged jtems and iturti the DD -
Form 1840R in to the nearest military: claims office. 'READ
THE DIRECTIONS ON THE DD FORM 1840/1840R
CAREFULLY. Failure to Iist all lost and/or damaged items
not listed ‘on the DD Form.1840 ot failure to ttn' the DD
Form 1840R into 4 military claims office within the seventy- -
day period could Tesiilt"in no payment ‘or a reduced payment
made to you fof the 1tems not trmely ﬁled T ol .

If you have addmonal questrons after. readmg thts informa-
tion, do not hesitate to ask‘your ITO outbound shippihg coun-
selor.or your nearest military claims representative ;for |
clarification.:: IO R AT

o b s .,(afri B I R Vst e b gy

Z 4”“»‘ oy L"'.l‘ v ": o
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"5 »iRecovery of Funds by the Atlanta RSMO.. .
O LR PSR R R £ L L
Effectrve January 1, 1995 recovery of funds agamst anon-,
temporary. storage;, (NTS) contractor, located in the Atlantal
Regional Storage Management Ofﬁce (RSMO) area will be
accomphshed dlrectly by the Atlanta RSMO This program is_
an elghteen -month Jtest program and only applres to the
Atlanta RSMO durlng the test perlod The Military Trafﬁc
Management Command (MT MC), Atlanta RSMO, and the
USARCS entered into a Memorandum of Agreement! to. set
forth the parameters ‘of thls program e )
Regronal Storage Management Ofﬁces are the contractmg
offices that administer the basic ordermg agreements entered
into between the NTS contractors and the Army. Allowrng
the RSMOs to conduct complete recovery actions, from initjal
demand through settlement or offset on claims mvolvmg NTS
contractors, will offer several advantages for contract admlms-
tration. Some of the advantages to contract admlmstratlon
include: (1) providing the RSMOs with accurate and timely
claims data that can be used for quality control in the adminis-
tration of NTS contracts; (2) decreasmg recovery processing .
time by. ehmmatmg the field claims offices, command claims |
services, and the USARCS from the recovery process and (3)
provrdmg a more complete p1cture of NTS contractor perfor-
mance. ey iin
All ﬁles requrrmg recovery actlon agamst an NTS contrac-
tor m the Atlanta RSMOl area w1ll be sent dlrectly to the,
Atlanta RSMO when the recovery action falls into one of, the
followmg categones regardless of the date of the 1nc1dent -
P
“a."All direct dellvenes out of NTS when no
other thlrd party is mvolved—such ds'a’
GBL carner, ‘ o )it“ '
" b. Other deliveries out’ of NTS when anoﬂr-
o er th1rd party is lnvolved—such as’ a’ GﬂL“ ? l‘“ B

wev G S

AVIFR IR et

N :

[ N W N T (IR S YO

. P N
ONGRTL re

RS earrler—-but only after the' SARCS settles
- the carrier’s liability claim;: SRR

~ ¢. Incidents of unusual occurrences, e.g.,
'ﬁre or flodd in NTS: warehouse, when no'"
[ 5 other third party is’ mvolved—such as FRR
GBL carrier or an »msurer. or It o
‘ e R R I 1 CROEPAN (M TR RN
d Llablhty owed by a bankrupt warehouse’ (v
or one that ho longer does business wrth the P

govemment Qs s I

Ny et T [ TAY: TS T T S T T

“If you have a recovery actlon that falls into one of these cat-
egories and the contractor is in the Atlanta RSMO reglon, for-:
ward the file drrectly to ‘the’ Atlarita RSMO. - Field claims
ofﬁces should enter the’ office code “FA”™ into the claims data"
base to transfer a filé to the Aflanta RSMO: The RSMO will
use the code “AA” to accept the file. ' The RSMO office code
will be “C30 ? Include a transfer dtskette with the ﬁle

R N T 4 FUI T LY LR

The Atlanta RSMO has been informed that the ﬁeld claims !
offices will complete recovery-deéterminations on-the DD
Forms 1844 prior .t0 mailing ‘the files, 'and that the ‘Atlanta "
RSMO should call the responsible field claims office if ques-'
tiohs arise dbout a certain file. Please provide the RSMO per-
sonnel with thie same ﬁne cooperatlon that you prov1de to the
USARCS Major Polk kil 1’- i “: A

s LD ST Dol Qi

: Processlng Affirmative Claims | * Ul_ NSRS
RS l‘or Asbestos-Related Dlseases PRy

i

1 0ok

A number of people have i:ontracted various disedses’ after
being exposed to products containing asbestos. ‘Some have
brought su1ts against the manufacturers of these products and’”
at least ong class actlon Slllt has been ﬁled against-a manufac-
tureroftheseproducts ' CRR BT

“The United States District Court for the' Eastem Drstnct of
Texas has before it a class action suit involving individuals
who have contracted asbestos-related diseases.2 This suit only
involves individuals exposed to products manufactured by the
Frbreboard Corporatron {‘- f ’“l o ' : ' T

At Bl EADUSEE PR wod

Many 1nd1v1duals have received treatment dt government -
expense for the diseases that they' contrdcted after being |
exposed to products containing asbestos. Consequently, some
field claims offices may be pursumg affirmative claims to
recover the ¢osts of medical: caré provrded to these mdrvrdu-
a[s R \ EALIYA RIS At i .

The Department of Justice (DOJ) generally will not pursué''
recovery of these asbestos-related medical costs. The reasons
are two-fold Fll'st there 1s a hmtted amount of money avaxl-

Sy

the settlements emergmg (mcludmg those 1nvolvmg a number

»'? e

RPN 4 ET [‘ve i sy P

P 4

M

{ See' DEP'T OF ARMY, PAMFHLET 27-162, LEGAL SERVICES Chms 71, fi ig. 3- 10(15 Deé 1989) [henemafter DA PaM. 27-162] R

2 Ahearn v. Fibreboard Corp., No. 6:93 Civ. 526 (E.D. Tex.)

oot an, DT e e e e
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of large compames in Chapter 11 bankruptcy) are paying far
less than the awards typrcally granted after trials. The govern-
ment does 'not wish to’ ‘further reduce vrctrms ‘recoveries by
asserting' medical’ ‘cost recovery claims: Second in cases
where the govemmcnt brings suit agamst a pnvate party, that
party may counterclaim agamst the government in these
cases, some of the defenses that the gbvernment ‘normally
would have to such surts, if brought mdependently, may not
apply. Consequently, in these cases, a suit brought by the
government could increase the cost of litigation without
resulting in a substantial net recovery for the Treasury.

The only asbestos-related claims thé ‘government should
pursue are those that are included in iinjured parties® suits by
operation of law (as in Wisconsin, for example). - This will be
determined on a case-by-case basis..  This policy does not
apply, however, to'subrogation claims under the Federal
Employees Compensation Act, where the position of the
Department of Labor is that the govemment must assert its
subrogatron nghts ‘ ‘

If your office has any open claims mvolvmg members of
the Ahearnjclass action suit or similar claims that do not
involve the Fibreboard Corporation, you should send a copy
of each file to the Affirmative Claims Branch, USARCS. The
Affirmative Claims Branch will review the file and forward it
to the DOJ. You should concurrently notrfy all interested par-
ties that you have transferred the file. The DOJ will then
determine whether to withdraw or continue to pursue the gov-
emment’s claim,

ln the future ﬁeld clarms ofﬁccs w111 not assert afﬁrmatrve
claxms in these cases., “This i is true even 1f the mjured party is
pursumg an actron on h1s or her own behalf and offers to,

include the government’s claim in the suit. Field c‘larms,

offices should forward these potential claims to the Affirma-
tive Claims Branch, USARCS, for further action. Captain
Park. N . Lo . Cree

Torts Claims Note
Erroneous Supplemental Payments of Tort Claims
. Armmy regulations currently .state that the settlement of a

property damage (PD) claim will prec]ude the settlement of a
subsequently filed personal injury (PI) claim.3

However. based on recent drscussrons wrth reprcsentatrves7
of the DOJ and the General Accountmg Ofﬁce (GAO) a PD

claim may be paid to an injured claimant or to the insurer and
then a subsequent PI ¢laim may bé paid to the same claimant
for personal injuries and also to the insurer for the subrogated
medical bills and lost earnings. The documents in the PD file
shotld be marked as “Property Damage Only.” "I'he last two
sentences inparagraph'2-20c(2); Army Regulation (AR) 27-20,
have been deleted from the soon-to-be-published new AR 27-
20 Under ‘the authorrty of the Commander, United States
Army Claims Service (USARCS),* however, this change in
policy is effective immediately. This change does not affect
the prohibition discussed in the May 1994 Claims note against
paying an additional amount for property damage once pay-
ment has been made (e g for addrtronal cost or hrdden dam-
age). \ i e

Use the followmg crrterra in 1mplementing the polrcy
change: . , boone

. Usea settlement agreement for the pay-
ment of all property damage claims ‘arid
marked *“For Property Damage Only.” For
Federal Tort Claims Act (FTCA) claims,5 a
Standard Fonn 1145 normally will be used
For Mrlrtary ‘Claims ‘Act (MCA) clarms 6
DA Form 1666 normally will be used. ‘

2. In a clear habrlrty claim, ‘the appropnate
amount stated on the low .estimate may be
paid if the estimate is correct. Where liabil-
ity is in doubt a reduced amount’ reflecting
the degree of comparatrve negligence wrll‘
be pard

3.  Where the predlcted value based on the
cla|ms judge advocate’ s (CJA) or claims
attomey s estimate of all claims, actual and
potential, arising from an incident exceeds
$25,000, no claims may be paid without dis-
cussron and agrecment by the USARCS
Area Action Officer’ (AAO) 7 If the total
value in a FI‘CA claim exceeds $200,000,
the USARCS must obtain written approval
from the DOJ .
4. Where the clarmant is an actlve duty ser-
vrce ‘member and the PI claim is excluded by
the’ mc1dent to servrce doclrme the claimant
" must agree the settlement 1s final and con-
clusive for both PD and PI. No markxng for
PD only will be made in the file.

i

IDEP’T OF ARMY, REG. 27-20, LEGAL SERVICES: CLAIMS, para. 2-20c (2) (28 Feb. 1990) [hercinafter AR 27-20). See also Tort Cl:ums Note Erroneau.r Supplemen-

tal Payments of Tort Claims, ARMY Law., May 1994, at 62 [hereinafter Note].
4 AR 27-20, supra note 3, para. 1-9d.

328 US.C. § 2672 (1988); AR 27-20, supranoie 3,ch. 4.~
5110’ USC §2733 (1988); AR 2720, supra note 3, ch. 3.

7AR 27-20, supra note 3, para. 2-20c.
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Liis + .5+ Property Damage will be strictly defined, . .
,and will not rnclude medical bills tand lost o
; wages, whether or. not subrogated RUHARIS

.':rll

gt ST 'l.l:‘um i
It ts antrcrpated that the procedure will be used prtmarrly ;n
minor yehicle accidents. Furthermore, the practice,in some
area claims offices; (ACO) of requiring, a clalmant to waiye
any PI claims prior.to receiving payment for PD will not con-
tinwe., . . - SRR t

Examples of srtuatlons that lend readlly to payment of the
property. damageareas follows: ., .. ... ., o
PRSI TR A PIICI PRV T G T B ] e I
1. A government owned vehlcle (GOV)
rear-ends a privately owned vehicle (POV)

o iny because the operator of the GOV, was not .
paying attention. Minor PD results. Both . ., .
vehicles are driven away and no injuries are
reported at the scene. The ACO may. pro-
ceed without contacting the AAO. |, ;.

2. A GOV loses its brakes and hrts the rear
of a 150V slowrng ‘for heavy trafflc on a
freeway This in turn’ causes a ﬁve POV
chain colllsron There is a total of ten per-
sons involved, only one of whom is taken to
a hospital. All POVs are driveable. The
ACO should contact all ten persons for
statements as to ‘the extent of their. m_tunes

to determtne whether the total predlcted

yalue of the tncnder}t w1ll exceed $200 000.

Other means may be used to make thls

determination, such as discussion with~ wit-

nesses, or pohce The ACO must forward a

ph(;ltrcally dlscuss the, matter with the

USARCSAAO o Y

3 A male servrCe member dnvmg h]S POV

on a mrhtary mstallatron is struck by a GOV

\because the GOV ran a trafﬁc srgnal Thej

service member s spouse is a passenger and

reports injuries. The service mgmber ﬁles a

claim for PD to his POV and for injuties to

hlmselfland loss of consortrumof his
spouse The spouse ﬁles a PI claim. IBoth
injuries are mlnor and valued within the

ACO’s monetar autho’rlty Th’e ser’\iuce'

member should be pard under the MCA for’

PD and Toss of, consortrum on]y under the

FTCA, provrded that he agrees to relinquish

Sl b eyt T e T e

9See Note, supra note 3.

it A‘ RETEE AN

‘his PI claim for his own injuries.. Any claim . o
. by the service member under the FICA for N
- ., .. ither PI or PD is barred by the Feres Doc- e
s trme however, the mcrdent to service bar
.. ;,under the MCA only bars a. clarm for PI, not
PD . The spouse’s PI clamt should be pald
. pnder the FTCA. If the total predlcteq value
" urp: of the jncident exceeds $25, 000, - the ACO
y ,'i.:‘ |8 should discuss it with the USARCS AAOQ.
4,In3 di_sputed liability accident.between" a .
GOV and POV, all persons involved are
.. seriqusly; Jnjured The total predicted value,,, -.!;
.4 of,the, mcrdent is well in excess of- the PR ’I
b - ACO's authonty A first-claim filed is from...; .1
rthe insurer of the driver of the POV for pay-. :rzi:h
i ment the insurer made for-damage to thed ,vir s
POV as well as lost earnings and medical . {... -
bills. of .the: injured -driver ‘and passengers.: ;-
Discussion between the ACO and AAO - =i
indicates that the United States liability is
o« - greater than fifty percent and the total value”‘ T
ws - of the incident is less than $200,000. “The =1/ '/
“r insurer is properly subrogated undér state: -t
~* law for all three items clalmed and demands* -
"/ immediate payment "The insurer may be - ’ ""
" paid only for damage to the POV in an ~ °*
"amount reﬂectmg diminished habrhty of ’the
" costs of repairs to the United States 'vehicle.

Yoptru s

The ma_|or purpose of this policy is to permit a claimant to

be bald expedrtmusly for POV’ damage without i using collrsron

coverage These payments Thust ‘include all PD, 'including

hnddep damage and loss of ﬁSe as dlScussed ln the May 1994‘
Claims noted S

i

.1
{
2

b EOR Y ST

“Direct any questions'to the appropriate USARCS AAO
(301) 677-7009 (plus extension). Mr. Rouse.

“sClaims Notes "~
e il D1 Disaster'Claims Planning - © '+

‘ Earthquakes' ‘Fdfest Fires! Hurricdlies! Tornadoes!
Fldods!"'Alrcraft Crashes!' Chemical, ’Nt.lclear. ‘and Conven-
tional Munitions Accidents! No military installation is- totally’
immune from a disaster. 10 Js your claims ofﬁce prepared to
conduct domesttc dnsaster relief operatlons'%" Does your
offick have a Disaster Clarms Plan" "'

LS BT YO0 I R AT ENTEN B A L

OV gy e i o0 BT

AR 27-20, supra note 3, Glossary, sec. 11, Terms, defines “disaster” as: “A sudden and extraordinary calamity occaswned by activities of the -Army, other than
combat, resulting in extensive civilian property damage or personal injuries and creating a large number of potential claims.” =

1 DEP’T OF ARMY, Fusr_o ManNuyaL 100-5, OpERATIONS 13-5 (14 June 1993). See also INTERNATIONAL AND OF. L. Dw . THE JUDGE onocxre GENERAL S Scnoor_,

U.S. ArMy, JA 422, OPERATIONAL LAw HANDBOOK, tab § (1994).

P B
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" The USARCS is responsxble for developing and malntaln-
ing disaster claims plans Army W1de 12 "The Commander.
’USARCS lsrequ1red to:* f ’ ';_'li-A s '

LR LI

. Ass1st field claims’ offices in developmg
disaster claimis plans. **

o Develop and fhaintain plans ‘for disasters * '
i geographxc areas not ‘under the Junsdlc- RIS
¥4 2% tion of an area claims ‘authority and in‘which £

' the Army has single service responsibility or

“in which the Army is'likely to be the pre-" -
dominant Armed Force.

» Take initial action on claims arising in
emergency situations. !

Many small installations and depots lack sufficient person-
nel and logistical resources to conduct disaster claims opera-
tions, so the responsibility falls on area claims offices.!4 Each

head of an area claims office is required to *[d]evelop and- -

maintain written plans for a disaster or civil disturbance. The
plan should include a requirement for an advance party to
assess the need for the presence of a special claims processing
office.”15

Wlth today s greater emphasns on the Army ] role in dlsas-
ter relief operatlons now is a good time. to update. disaster
claims plans A sample plan is found in Department of the
Army Pamphlet 27-162.16 The head of each area claims office
should furnish a copy of the disaster claims plan to the
USARCS.!?

Disaster claims plans should adhere to the followmg regula— L
) ences (VICs) durmg 1995. The first Claims VTC was to be

tory requirements:

. 1., Claims arising out of emergencnes. air-_
 craft and missile accidents, natural disasters,
or other situations that may be expected to
';gel’\erate a substantxal number of claims in a
Ashbrt penod of time normally w1ll be inves-

foirea H B T

" 'tigated by the claims office responsible for

7~ the area inWhﬂieh t_he incident 6cc‘ur'réd;lé' L
2. An area claims office may create a spe-

cial clalms processmg office for emergen-

aes “and- -gther spec:flc short term
purposes. 19 ’ P

3. If a special claims processing ofﬁce is
provided for a disaster, then ‘it must - be
supervised by an assigned judge advocaté or

claims attorney, to exercise delegated claims
approval authority.20

‘vi: " 4. “The Commander, USARCS should be
_ notified before the dispatch of a special
claims processing office created in response
to a disaster.2!

5. To preclude premature admissions of lia-

- bility, no claim arising out of an emergency

situation involving military weapons, equip-

. ment, or personnel will be paid without the

" concurrence of the Commander,
USARCS.22

The USARCS Executwe wnll serve as the pomt of contact
for disaster claims planning. Additional guidance will be pro-
vided in future Claims Report notes. Lieutenant Colonel Mil-
lard. ‘ T ' —

1995 Claims Video Teleconferences

The USARCS w:ll host a series of claims video teleconfer-

presented for all FORSCOM installations on 21 February, and

. was to be repeated for all TRADOC 1qstallanons on 3 March.

Thereafter, a single VTC will be ‘presented in the months of
April, June. August, October, and December 1995. Each
VTC will be scheduled to begin between 1100 and 1400 ' Bast-

em Standard time, and w1ll last for about two "hours.

RN N 5

12DEP'T OF ARMY, REG. 10-72, FIELD:OPERATING AGENCIES OF THE JUDGE ADVOCATE GENERAL, para. 4-2 (20 Feb. 1989).

13AR 27-20 supra note 3 para.. l-7b(l4) (16)

NS s
1 S .
s b R RS P AR

14 An area claims office is a principal office for the investigation and adjudication or settlement of claims within specified geographlc areas. ld. para. 1-8a.

13 4d. para. 1-7d(1 D i

16See DA PaM. 27-162. supra note 1, fig. 5-1.
17AR 27-20 supra note 3, para 1-9¢(2).

1814, para. 2-3c. |
1974 para, 1-8c(4)(b):

2074, para. 1-8c(5). -

TR S

2114, para, 1-8c(4)(b).
22/4. para. 2-3c.
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The MACOMs have, identified twelve TRADOC and Meade, Maryland, Videoteleconference Center. - Other claims

twelve FORSCOM' lnstallauons that will be scheduled to personnel from mstallatlons not receiving alrve broadcast w;ll
receive the live broadcast for each VTC: be invited to travel to the closest online VTC center, or to join
in through audio hookup. On request, USARCS 'personnel
. TRADOC Benmng, Bhss, [Gordon, will distribute videotapes of each VTC to field offices that are

Huachuca, Jackson Knox; Leavenworth, unable to participate in the live broadcast oneh

Leonard Wood, McClellan, Rucker, Sill,

and Eustrs ‘ The focus of the first VTC was on personnel claims intake.
et e The presentations in June. and October also. wnll _concentrate
. ,FORSCOM Lewns, Hood Bragg, Rlley. on personnel claims and recovery. ‘In Apnl August, and
Carson, Drum, Stewart. Campbell, Irwm December the concentratlon will .be on tort claims. ; For more
Polk; McPherson, and Sam Houston i information, please contact the USARCS Executrve Lieu-

A - tenant Colonel Millard. P 3 R I RO

Claims personnel from offices in the vrcinity of the
USARCS are invited to_join the VTC presenters at the Fort BYom ol n anli T
T N S S ET LI L DI
i H
! o ! s !
(i ; Lo DTN CHTTE b
Dectabawmdargn o o d ' T S E N Y S RN ARSI I IR TEA
s ln ‘w_; Guard and Reserve Affalrs Items '{ i Af“':‘[v SR
-y AL Rt cibon tapebn o o
I pobiees ot T e . | , . L Lot
[ . I e 1 v;i“_ o :'Gl‘i‘a“rd'amji Reserve Aﬁaits“l?'ltv‘isio_ﬂ; (OT-){‘%G - ) “', o L

.The Judge Advocate General’s Contmumg . ing the On-Site schedule please direct them to the local actlon
S Legal Educatron (On-Slte) Schedule Update o officer or CPT Eric G. Storey, Chief, Unit Liafson and Tram-
o o ing Ofﬁce, Guard and Reserve Affairs Drvrslon, Ofﬁce of The
""l”ollowmg is ‘an 'updated 'scheduilé of The Judge' '‘Advocate Judge Advocate Genera] telephone (804) 972-6380 ’“'“‘{e"

General’s CLE On-Sites. If you have any questions concern!

“f\ FEETE RN s RS MO R I 'l [FHET

Geennrennad e TR e T R o Ty

THE JUDGE ADVOCATE GENERAL’S

. SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING, AY 95 T "
DATE . AND I W
45Mar95 Columbla, sc’ _:';ACGO MG Gray L"“’.’i‘;; MAJ Paul Conrad
T 120thARCOM L. ... RCGO ~ BGSagsveen . . 120th ARCOM
Univ of SC Law School Crim Law MAJ Wll‘ll‘l Bldg 9810, Lee Rd.
Columbia, SC 29208 Ad & Civ MAJ Hernicz =~~~ Fort Jackson, SC 29207
' dxooyn Lo GRARep oo oo LTC Menk/CPT - Storey (803) 751-6152+ 51
10-12Mar 95  Dallas/Fort Worth AC GO BG Huffman '~ "'COL Richard Tanner
a0 1StESQ e b se i ceand CREGO st BG Sagsveen -+ i.1.:.401 Ridgehaven: .+ -4
Stouffer-Dallas Int’l-Ops Law LCDR Winthrop Richardson, TX 75080 .
2222 Stemmons Freeway Crim Law MAJ Burrell (214) 991-2124 C
Dallas, TX 75207 GRA Rep LTC Hamilton" = -1
11-12Mar95 Washington, DC ACGO MG Gray CPT Robert J. Moore
10th LSO RC GO BG Cullen 10th LSO~ © e
NWC (Amold Auditorium) Int’l-Ops Law MAJ Whitaker 5550 Dower House Road
Fort Lesley J. McNair Contract Law MAIJ Ellcessor Washmgton, DC 20315 |
Washington, DC 20319 GRA Rep LTC Menk/CPT Storey (301) 763- 3211/2475 '
(et ot
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THE JUDGE ADVOCATE GENERAL’S
SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) TRAINING, AY 95 (Continued)

JEREY

GRA Rep
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CITY, HOST UNIT " AC GO/RC GO
a DATE AND TRAINING SITE SUBJECT/INSTRUCTOR/GRA REP ACTION OFFICER
18-19 Mar 95 San Francisco, CA" ACGO MG Nardotti LTC Joe Piasta
‘ . 6thLSO 'RCGO BG Sagsveen, BG 717 College Avenue
- " Radisson Hotel ) - Lassart, BG Cullen’ -~ Sécond Floor
. 1177 Airport Road Ad & Civ MALJ Peterson "Santa Rosa, CA 95404
N Burlmgame. ca 94010 Crim Law LTC Bond (707) 544-5858
GRA Rep ~ ' COL Reyna R -
1-2Apr95  Indianapolis, IN ACGO "BGMagers 'COL George A. Hopkms
National Guard RCGO " “BG Cullen 2002 South Holt Road
Indianapolis War Memorial Ad & Civ MAIJ Diner ‘Indianapolis, IN 46241
421 North Meridian St. Crim Law MAJ Kohlmann (317) 457-4349
- Indianapolis, IN 46204 - GRARep LTC HamlltOn ‘ ’ ‘
7-9Apr95 . Orlando, FL . 7" ACGO ‘MG Nardotti MALJ John J. Copelan, Jr.
‘ 174t LSO L ~ _RCGO. BG Lassart ~ Broward County Attorney
~ Airport Marnott I ';'”Contract Law MAJ DeMoss " 115 South Andrews Avenue
7499 Augusta Natmna] Dr. » Int I-Ops Law LTC Winters Suite 423
Orlando, FL 32822 GRA Rep Dr. Foley o FOrt Lauderdale, F1 33301
" (305) 357-7600
29-30 Apr95 Columbus, OH = . ACGO ' BG Cuthbert YT CPT Mark Otto
. 83d ARCOM/9th LSO/ " RCGO """ BG Lassart “9th LSO’ '
VIOH ARNG . . " Ad & Civ MADJ J. Frisk ' 765 Taylor Station Rd.
Best Western-Columbus North Crim Law MAJ Wright Blacklick, OH 43004
_ . 888 East Dublin- Granvﬂle Rd GRA Rep COL Reynh (614) 692-5434 ‘
s Columbus OH 43229 ' o - DSN: 850—5434 oy
5-7May 95 'Huntsvnlle.AL ; " ACGO ' MG Nardotti LTC Bernard B. Downs, Jr.
7 12ist ARCOM "  UTRCGO BG Cullen HHC, 3d Trans Bde
Corps of Engmeer Co. " 7" Contract Law MAJ Hughes 3415 McClellan Blvd.
. Huntsville, AL 35805 _ CrimLaw MAJ A. Frisk * Anniston, AL 36201
o ""'GRA Rep COL Reyna (205) 939-0033
12-13May 95 Gulf Shores, AL "ACGO ) ‘COL Larry Craven
. ALARNG, .. RCGO BG Cullen ' 'Office of the Adj General
T .Contract Law MAJHughes . ATIN: AL-JA
i Int'l-Ops Law MAJ Martins P.O. Box 3711
GRA Rep Dr. Foley Montgomery, AL 36109
L (205) 271 7471
11214 May 95 Kansas City, MO ACGO BG Magers MAIJ Rick Tague
o s 89thARCOM . RCGO BGLassart . = 89th ARCOM
. Westin Crown Center ~ Contract Law MAJ Causey  Attn: AFRC-AKS-SJA
: ..‘One Pershing Road . - Ad & Civ MAJ Jennings ;- 3130 Geo Washington Blvd.
" Kansas City, MO 64108 LTC Menk . . Wichita, KS, 67210-1598

(316) 681-1759 X228
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PRI

DA Stzzndards of Conduct Oﬁ‘ice

R T LA

- Ethical Awareness T

Army Rulel 8(1)[ Ja
(Conﬂtct of Interest) 11

R

Both parttes in a domestic relattons cltspute cannot
safely be represented by any one lawyer, by any one
legal office, and especially not by related lawyers;
the risks of unmet expectations and fazlure stmply are

. too great.

A lawyer related to another lawyer - ,shall not
represent a client in a representatton directly adverse
~ to a person who the lawyer knows is represented by the
other lawyer except on the client’s consent after
t:onsulttmon regarding the relattanshtp

BRI

RITRE YT Am‘y Regulation 27 3
T (Legal Assistance)

Attorneys from the same legal office are dtscouraged
from providing legal assistance. to bath Spouses
Dt tnvolved ina domesttc dtspute w
¥ o
Mthtary legal ofﬁces are careful to avold representmg both
spouses in famlly matters At least one of the spouses is likely
to complam later—even though the lawyers were friendly,
prompt, courteous, uncondescending, communicative, and
absolutely ethtcal

b

Lt
e fi

Captams Adam and Eve Bond Iy
AR 2
In an actual case.' Captams Adam and Eve Bond (husband
and wife) became mired in ethical quicksand after they indi-
v1dua11y assnsted domesttc relations chents at nonconcurrent
times, over a two- month period. The. Bonds were legal assns-

tance attorpeys (LAA) assigned to dtfferent overseas units.
They worked in dlfferent legal offices located approx1mately "

three nules apart ‘Even though they both acted ethically, the
aftermath of their efforts was a professional responsibility

inquiry. et 1 E

LSS A

o .?eréea;zt and Mrs. Smithers

After Sergeant Smlthers left his wife and moved in with
another woman. ‘Mrs.' Smithers decided to divorce Sergeant
Smithers. - Mrs. 'Smithers continued to use Sergeant Smithers’
assigned government quarters, but otherwise was forced to
rely on the kindness of strangers.

1 The names are fictitious.

.- . . Professional Responsibility Notes

ST ¥

AR A
Deeember 15

R

On December 15, a disturbance, occurred between Sergeant
~and Mrs. Smithers when Sergeant Smtthers tried to retrieve
his umforms and equtpment from the quarters. Sergeant
Smlthers was accompanied by his unit’s Executive Officer
'(XO) and First Sergeant. After that disturbance, the Army
issued travel orders, dated FeRruary 15 for Mrs Smlthers to

leave the country. b" an , o

e d i
"1 6n 'Becember 26, M'rs"Smlthers’entered the legal office
where Captain Adam Bond was the only attorney on duty. He

asked Mrs Smithers to come back after the hohda‘ys because
hlS appomtment book was full and’ because all of the other

VA
o attorneys were on leave Hokvever Mrs 'Smithers convinced

h1m to glve her an emergenéy appomtment for the next day.
December 27

On December 27, Mrs. Smtthers mét \mth Captam ‘Adam
Bond . They discussed her early return to the United States,
property d1v151on assumption of 1hdebtedneSS and separation

_ agreements Addlttonally, Mrs Smlthers ‘asked him to set up
'an appointment for’ her 10, vnsu the X0, thh he did. After
ninety minutes, she announced that she vould get a civilian
attorney to handle her case. Captain Adam Bond gave | her a
hst of local civilian attorneys nd sald go yd-byé, behevmg
that the attorney-client relatlonshlpv had ended

The same day, Sergeant Smlthers met w1th Captain Eve
Bond ‘who was his unit's LAA. She was the only attorney
avallable at the branch legal office. However, when she
learned that Mrs. Smithers had’ seen h lhusband she' told
Sergeéht Smithers that she would riot’ represent him. She
informed him that he should make an appointment at another

"‘l'legal ofﬁce, which was located many miles away.

December 28

7 After Sergeant Smithers told his XO thiat Captain Evé Bond
Would not represent him, the XO telephoned her and pleaded
L “for her to arrange for local" legalI issistance. The XO
iexplained that he did not Want dhe unitto have to drive
n-Sergeant Smithers to a distant legal office because almost
everyone was on holiday leave. Captain Eve Bond telephoned
her husband and learned that he no longer had an attorney-
client relationship with Mrs. Smithers. She then undertook
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the representation and drafted a proposed separation agree-,

ment. Over the next six weeks, Sergeant Smithers asked her
to make numerous changes to the proposed agreement
PR T S
February 14 '

Early on February 14 Sergeant Smrthers went to the legal
office and made a last-minute change to the proposed property
settlement. Under the new terms, rather than his wife getting
the car and loan, he took them. Sergeant Smithers.signed:the
document, and Captain Eve Bond notarized his signature. She
told him to have his wife sign the agreement before a notary

The XO was monitoring events and asked for the Fxrst
Sergeant’s assistance to prevent any more disturbances. The
First Sergeant took Sergeant and Mrs. Smithers to the legal
office where Captain:Adam Bond was -assigned;for Mrs.
Smithers’s signature and notarization.2 They arrived late; the
office was being locked up for the day. 'Captain Adam Bond
asked them to come back the next day, but when he learned
that Mrs. Smithers was leaving the country, he agreed to-nota-
rize her signature. However, he warned her that as a notary,
he was acting in a ministerial .capacity only. He told her that
if she had any questions about the separation agreement that
she had to'see a different lawyer,  Mrs. Smithers signed ;the
revised document. The next day, she went to the airport, got
on the plane, and left the country.. She soon began to regret
srgmng the separatlon agreement.

;5 i K4 A I o]
i IR B

2t

Inspector General Camplamts - el

After some reflection,: Mrs.-Smithers .complained-to ‘the
Inspector General (IG) about the Army’s losing her identifica-
tion' card applications;.losing -her furniture shipments, losing
and rifling through her mail, and failing to stop her husband’s
adultery. One of jthose IG complaints was forwarded to the
Standards of Conduct Office because it also alleged that Mrs.
Smithers had been denied legal services and made the victim
of a conspiracy between Sergeant Smith_ers, judge advocates,
and the Army to coerce her to srgn a “switched” separation
agreement. P B I LI U DF PP UL BN

LA T

Mrs. Smithers thought that she had been given “the bum’s
rush” and forced into signing the papers because everyone—
the lawyers, the XO, the First Sergeant and her husband—

syt toonid : CRDCEI B ATV pte

KRR

-+ "'knew that she was leaving the country and had no money.

She apparently believed that the travel orders had been issued
as part of a conspiracy to get rid of her. She also expected the
Army to punish her husband for his actions. . -

+ A preliminary screening official (PSO), appointed under
provrsmns of Army Regulatton 27-1 chapter 7.3 concluded
that the allegatrons were unfounded ‘The PSO found that no
consplracy extsted and that Mrs. Smrthers was not denied
legal services. Instead tl'ne PSO found that she was provided
qurck and responswe servrce dunng a nme of reduced ofﬁce
stafﬁng N o : ,

oo g . R S T SRR FLYR S

Although the attorneys involved did not act unethically, the
srtuatlon created too great an opportumty for misunderstand-
lng and resentment Clients . can have unreasonably hngh
expectations They often wlll told their lawyers responsnble
)for results that fall short of these expectatlons '
Probably no area of legal work has more, or

"‘deeper malpractrce risks’ than the drvorce .
and child-custody specialties. . ..

Because family-law litigants are often’

highly agitated, many things can go wrong.
The most frequent claims arise from repre-
senting both sides and fallmg to marshal
assets. A lawyer often finds himself torn
betwéen his ethical duty to représent a
spouSe Zealously and the divorcing parties’
wish to handle many of the issues them-
selves or not to pick’ each other’s bones
clean. After the divorce is finalized and
some time has passed, however, it is not

W0t unugial for oné-of the ex-spousesito come to

e believe that he or she cduld have done’ bet-
ter.4 "

Additionally, in order to avoid potential"conflicts a 1977
American Bar Association ethics opinion discouraged a single
military legal assistance office from representing both
parties.3 Army lawyers positively enhance the public’s per-
ception of the legal profession by prudently steenng clear of
these problems. 6 Mr. Eveland. :

T U Y U,

L2 FRRS O IR U A A

2The supervisory judge advocate has a role in preventing these types of situations. -See DEP'T OF ARMY, REG. 27-26, LEGAL SERVICES: - RULES OF PROFESSIONAL
“CONDUCT FOR LAWYERS (1 May 1992)! Rule 5.1 assigns all supervisary judge advocates the duty of ensuring compliance with the Army Rules. Rule 5.1 specifical-
ly requires that supervisors train subordinates. Additionally, supervisors should create standard operating procedures to prevent conflicts from arising.

3DEP TOF ARMY REG 27-1, LEGAL SERVICES JUDOE ADVOCATE LEGAL SERVICE (15 Sept. 1989)

i‘ ot

i o 3o - N M R LR
TEREY o o Y D RREN I SN ! S T T e

‘Gary Grasso ngal Malpracuee wa to Keep Your Cltem.r fmm Sumg Yau. ABA.J, Oct 1989, at 98

-"ABA Comm on Ethles and Professmnnl Responsrblhty. Fon'nnl Op 343 1977).

VAN

TR anen I B P S ST BT O A !

An'ny pollcy dlscourages attomeys from the same legal ofﬁee from provrdmg legal assistance to both spouses involved in a domestic dispute (other than legal
referral or provision of a list of attomeys . . .)."” DEP'T OF ARMY, REG. 27-3, LEGAL SERVICES: LEGAL ASSISTANCE, para. 4-9c (30 Sept. 1992). “The attomey mak-
ing the referral should whenever possrble, persona]ly contact the attomey to whom the refeiral is being made fo ensure that assistance will be provided.” Id. para.

3-Th(6)bX1). .- ST AN P

[N

. ; -
Vo ool Lrno Lo .
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« et CLE News*, nuitﬁ;»,.;.,. foo cany Ldiab |

Lo msdomdben oy vt b buoslind .0 SENTTT I !;u_,;;_rl |
s b g AT s e e e M s T
1. Resident Course“Quotasj B AL 15 May-2 June 38th Mthtary JudgeCourse (5F-F33)

eneral’s School (TIAGSA) is restrlcted to those students
who have a conﬁrmed reservatron “Reservatlots for TJ AGSA
CLE courses are managed by the” \rmy Trainmg Requrre-
ments and Resources System (A S). the Arrny-wrde auto-
mated quota management system "If you "do not have a
confirmed reservation in ATRRS, you do not have d Peser-
vation foraTJAGSA CLE course. o e il
; Actrve duty servrce members must obtam reservatrons
through thetr drrectorates of trarnmg or through equrvalent
agencies. Reservrsts must obtam reservatrons through thetr
unit training offices or, if they are nonunit reservists, throug
ARPERCEN, ATTN: | ARPC-ZJA-P, 9700 Page Boulevard,
St. Lours. MO 63132 5200 Army Nauonal Guard personnel
request reservations through their umt trammg ofﬁces

When requestmg a reservatton, you phould know the fol-
lowing:

v ey ey yeroy het o

TIAGSA Schoo} Code—181

bod weites
) Mo ,;!]} .

,Course Name and Number—(for example—

133 Contract Attorneys .Course SF-F 10)

i
i

ST T O B VR g oo ek
Class Number-[-—(for example—133 Con-
tract: Attomeys Course 5F:F10),,
T O R S A S R L N TH § :,"".'

To verify if you have a conﬁrmed reservatton. ask your
training office to provide you.a screen print of the ATRRS R1
screen showing by-name reservations. o
2. TJAGSA CLE Course Schedule m_} R

IS H ] FTTEE T MR TR

it
1995 "
HULND 9uieatrie g un var
e T s o dne e

sitieng mmya e B

347 April:” 129th Senior Ofﬂcers Legal Onentatron Course
(SF-F1).

17-20 April: 1995 Reserve Component Judge Advocate

Workshop (5F—F56) AT e et

PR A SO

17-28 April:*3d Cnmrnal Law Advocacy Course (SF F34) :

24-28 Aprtl 21st Operational Law Semmar (5F—F47)

LRy LT

1-5 May: 6th Law for Legal NCOs Course (512-
71D/E}/20/30)
iz j ot cotnionek noes hovioy e sdmd gr o, “'Z

1-5 May 6th l'nstallatton Contractlng Course (SF F18)

15-19 May: 41st Frscal Law Course (SF F12)

\

i

22-26 May 42d Frscal Law Course (5F—F12)

‘
il

ket '22 26 May 47th Federal Labor Relatrons Course (5F-F22)

AW

s 5-9 J une lst Intelltgence Law Workshop (5F-F41)

S 9 Jure: 130th Senior. Ofﬁcers Legal Onentatmn Course
(SF-F1). _
ERATES B L YR ERPT S OF S S ST
12 16 Jure: 25th Staff Judge Advocate Course (5F-F52)
AT S TR S R !
i9 30 June: JATT Team Tra.tmng (5F-F57) SEREE ‘m

VI § g A

b 19 30 June‘ JAOAC (Phase 11) (5F-F55)

i 1o . et

-7 Iu‘ly 1l”rofessmnal Recrumng T rammg Semrnar
gy s e 4
t d5 7 July 26th Methods o£ Instructron Course (5F-F70)

! (1] Y'

-1 10-14 July 6th Legal Admimstrators Course (7A SSOAI)

R K A TR

10 July-lS September 137th Basrc Course (5-27-(320)
17-21 July: 2d JA Warrant Offtcer Basrc Course (7A-
550A0). IR ERE v

24-28 July Frscal Law Off-Site (Maxwell AFB).-

ESILE FE Y SR B Y .\y,‘r ETERT Lot LIS NI A

n1g] July-16 May \1996 44th Graduate Course (5 -27-C22).+

Shemndacs v )(11"‘:‘ oL r ",'l’

! 3 July-ﬁ AugUSt 135thContract Attomeys Course (SF-

FlO) Phussird v

vioanl o IRRTERE eV A N TR "'”r!

14 18 August 13th Federal Lrtrgatron Course (5F—F29)
e T r!"l/ IS R S N
14-18 August: 6th Senior Legal NCO Management Course
(512-7 1DIEJ40/50)

ENFRNS ST L IR DRI LU B R

21-25 August 60th Law of WarWorkshop (SF F42)
21-25 August: 131st Semor Ofﬁcers Legal Ortentatron
Course (5F-F1).

panh ul H

‘28 August-l September 22d Operatmnal Law Semmar

& L(SF_F47) Soovanto A enuniber ey

RIS LV B ERE S A SR B

6-8 September USAREUR Legal Assrstance CLE (5F-
F23E). v

AREY LT aly ERRE IS L Y

11-15 September USAREUR Admrmstratrve Law CLE
(5F-F24E) o ‘

CERE ’. IR 8 ‘l s"i‘.w.

Cnep

“ 11 15 September 2d Federal Courts and Boards ’ngatlon

Course (5F-F14).
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18-29 September 4th Cnmmal Law Advocacy Course' ‘

(5F-F34).

g

3. Civilian Sponsored CLE Courses -

N

S e
20 April: LAMP CLE Seminar, hosted by the United States
Coast Guard, Governor s Island New York, New York (3125
988-5760.

[SSTR RS : llmf;v\’*"

June 1995 vu R
wagfee il ank
12, GWU: ‘A Practlcal Introductlon to Govemment Con-
tracting, Washington; D.C." . , ,‘ '_’ o
5-8, ESI: Blusmess Process Reengmeermg. Washmgton,
DC ' Rl  TRNS

Iy L fE ¢ i : T l"i",},"‘, S

-9 ESI: Schedulmg and Cost Control London, England

R UNINTE
"

6-9, ESI: Contract Pncmg. Denver, CO
g
9-10, PBL: 12th Annual Cnmmal Law Symposrum Harns-
burg, PA. L S
12, GWU: ctmuaci Award Protests: GAO, Washmgton
D.C. i i -
12-16, GWU: ,For‘m’_aftlon‘of CS{/emment Contracts,’ Seattlei
WA. TR e ”ﬁ;f'f o
12-16, ESI: Operatmg Practlces in Contract Admxmstra—
tion, Washington, D.C. : H

"' 12-16, ESI:’ Contracting for Projec’t' Mana‘gers,‘~nallés’;*rx;‘*?

12-16, ESI: Project Leadership, Management and Com-
munications, Washington, D. C

12-16, ESI: Risk Management San Dlego. CA.

” 13, GWU: Contract Awardvl’rotests: GSBCA, Washing- l

ton, D.C.

13-16, ESI: Advanced Source Selection:: Evaluation Fac- : .,
tors, Scoring Procedures, and Proposal Evaluation Tech-

mques Washmgton DC
f 19 21 ESI Contmuous Improvement and Total Quallty
Management,London, England i shpmmin o g

19-23 ESI Federal Contractmg Basxcs San Dlego CA

, Vg !
'J“,: £ i

19-23 ESI Accountlng for Costs on Govemment Con-
tracts, Washmgton D.C. C I .
g
19 23, ESI Managmg Pro_;ects in Organlzatlons, Washmg-
tOll D C K T : - "‘,“ o

19 23 ESI‘ Schcdulmg and Cost Control Da]las,

[N TS

26-28 GWU ADP Contract Law Washmgton. D C

26-30 ESI Defense Prdgram Management Washmgton,
bc. .’ o ,

"~ For further mformatlon on civilian courses, please contact
the institution offering the course. The addresses are llsted
below B ! L

AAJE » Amerrcan Academy of Judicial Educauon, 1613
AR 15th Street, Suite C, Tuscaloosa AL35404 (205)
3919055,

ABA: " Américan Bar Assoc1at10n, 750 North Lake Shore
‘ 'Drlve. Chicago, IL 60611, (312) 988- 6200.
ALIABA  American Law Institute-American Bar Association

e Commlttee on Continuing ‘Professional Education,

. 4025 Chestnut Street, Phlladelphla PA 19104-
Bt Y3099, '(800) CLE-NEWS; (215) 243-1600.
ASLM Amencan Socnety of Law and Medicine, Boston
s " University School of Law, 765 Commonwealth
47 Iavenue, Boston, MA 02215. (617) 262-4990.
CCEB:  Continuing Educatlon of the Bar, Umversxty of Cal-
<77 ifornta Extensmn 2300 Shattuck Avenue Berkeley,
UL CA94704. (510) 6423973 -

CLA: Computer Law Association, Inc., 3028 Javier Road,
... Suite 500E, Fairfax, VA 22031. (703) 560-7747.
CLESN: * CLE Satellite Network, 920 ﬁpnng ‘Street, Spnng-

field, IL 62704. (217) 525-0744,'(800) 521-8662.
ESI: Educational Services Institute, 5201 Leesburg Pike,
Suite 600, Falls Church VA 22041- 3203 (703)
37912900. -
FBA: Federal Bar Assocrauon, 1815 H Street, NW., Suite
~ 408, Washington, D C 20006-3697. (202) 638-
oo 0252
FB: i "Florida Bar, 650 Apalachee Parkway, Tallahassee
FL 32399-2300. (904) 222-5286.
"The' Institute of Continuing Legal Education in
Georgla P.O. Box 1885 Athens, GA 30603. (706)
"369-5664. '

GICLE: -

. GII: ... Government Institutes, Inc., 966 Hungerford Drive,

Suite 24, Rockville, MD 20850. (301) 251-9250.

GWU: Government Contracts Program, The George Wash-

ington University, National Law Center, 2020 K

o - .Street; N.W., Room 2107, Washington, D.C.
S 200520 (202) 994-5272.

OCLE: Illinois Institute for CLE, 2395 W. Jefferson Street,

iz - . Springfield, IL 62702, (217)787-2080. -
LRP: - LRP Publications, 1555 King Street, Suite 200,
Alexandria, VA 22314 (703) 684-0510; (800)
Cono 12741227, :
LSU:- - Louisiana State Umversity. Center of Contmumg
1. <Professional Development, Paul M. Herbert Law
o ‘Center. Baton Rouge LA 70803 1000. (504) 388-
MICLE:: Instrtute of Contmulng Legal Education, 1020
w7 = Greene Street, Ann Arbor, MI 48109- 1444 (313)
764-0533; (800) 922-6516. - SN
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MLL: - Medi-Legal Institute, 1530 Vgntura Bouleyard,
‘Suite 300, Sherman Oaks, CA 91403. (800) 443-

0100 . AU A
NCDA: Nauonal College of Drstnct Altomeys Umversrty
of Houston Law Center, 4800, Calhoun,Street,
Houston, TX 77204-6380. (713) 747-NCDA. S
National Institute for Trial Advocacy, 1507 Energy
. . Park Drive, St. Paul, MN 55108, . (800) 225-6482;
. (612)644-0323 in (MN and AK): 1) i o ooy i

SRV

NITA:

Jurisdiction ., ., . ; ReportingMonth . .. .,
Indiana = " 31 December annually ~ e
Towa : 1 March annually o
Kansas 1 July annually, e
Kentucky 30 June annually

Louisiana** 31 January annually

Michigan 31 March annually

Minnesota -, . - E,.,_BO August tnenmally 1
M;ssrssrppr‘,r,;,l Y e lAugust annually ‘

NJC: National Judicial College, Tudicial College Build- Missouri 31 July annually
ing, Umversny of Nevada, Reno, NV 89557. (702) Montana 1 March annually
£101 poi TBAOTAT s 0y A g T suiatad Nevada :1 March annually
NMTLA' New Me;uco Tnal Lawyers Assocratron. P.O. Box New Hampshire** 1 August annually
301, Albuquerque, NM 87103. (503) 243-6003. New Mexico, . 4 (... 30days after program, ;.. .. -
PBIL: . 1. Pennsylvania Bar Institute, 104 South Street, P.O. North Carolina** 28 February- annually: S ol
Box 1027, Hamsburg. PA 1710&- 1027 (800) 932- North Dakota 31 July annually ’ )
e 46373 (T17)233-57T4. . v e h Ohiof; ;.- T .31 January biennially .n-v o -
l?LI ; Practrsmg Law Insmute 810 Seventh ‘Avenue. New Oklahoma** - " 15 February annuaily e
NEARe | ‘York, NY 10019 (212) 7§5 3700, 5o o Oregon Anniversary of date of birth—
TBA: Tennessee Bar Association,- 3622 West End Dasizn mob o o Rew admittees, and reinstated mem-
... 1 «Avenue, Nashvrlle, TN 37205. (61,5) 383-7421..> o " bers report after an initiai one-year
TLS: ‘ Tulane Law School Tulane Umversrty CLE, 8200 : <) -+ period; thereafter, triennially. o
Hampson Avenue, ,Sulte 300 New. Orleans, LA Pennsylvania** Annually as assrgned
.-70118.: (504) 865-5900. . (14 Rhode Island . v r j30June annually ; -, - . BT
UMLC Umversrty of Mramr Law Center -P.O. Box 248087 South Carolina** " 15 January annually o
Coral Gables, FL ;13124 (305) 284- Tennessee* 1 March annually
Y "4762()( et r-rj‘;V e LT RN Texas. . (.5 ... Lastday of birthmonth annually
LR (6 S g ‘ Utah 31 December brenmally 3o
4., Mandatory Contmumg Legal Education Jurlsdrctlons Vermont 15 July biennially
a“d ReP°"““$Di“""m CLTTET e O isT Virginia, 0o 3QJuneannually, g
R TS KON DPNTTNINEE 24 Washlnglon 31 January Lrlenmally
NGIT IBgMg_MLgm_th ) West Virginia 30 June biennially
Alabama** 31 December annuallyl Wisconsin* . . - ;.31 December biennially - ., ,
Arizona JECSICEE ; 15 July annually- ;. ... p Wyommg 30January annually 1-,‘,, o
Arkansas § o TOhe WL 30 June annually .-
California* 1 February annually( (r, Forladdresses and detarled mformatrop, see. the July 1994
Colorado ;* . . - .. Anytimewithin three-year period - issue of The Army Lawyer.
Delaware oo 31 July biennially TN UL AT R SRRt ARSI IPEUEI s BN N0 S ) P
Florida** ; - Assrgned month tnenmally S *Mllltary exempt o ;{ ‘ L
Georgia . -~ . 31January annually[ **Military must declare exempuon
Idaho Admission date trlenmally e BT :
S TR TR B UL A R S ORI 0 TATTE VRIS St EOY I TR Hel b Lo Jris F
el o Coamaold BT . o
FERREINA NI B N U 0 ST -'e_:* TR PRI BT
St wenides T NGTD ey Cui.rent Materlal Of Interest Cr e Db A RN GL-EE
.F,.‘{""i' 45 CO b nnnho oot yahos? e
RTINS L0 AN AU TR TR ;T- EYULRI 50 SNt s i
1. TJAGSA Matenals ‘Available Through' Defense Techm- To provide another avenue of availability, some of this mater-
callnformatlon Centér: 77 | ,i:;‘t.r;'s.," VTP IR 4SSN ial is'being thade available through the Deéfense Techhical
AT TR (0T BT S b u I, Information Center (DTIC). Anh office may obtain:this'materi:

Each year, TJAGSA pubhshes deskbooks and materlals to
support resident instruction. :Much of this material is useful ta
judge advocates and government civilian attorneys who are
unable to attend courses in their practice ‘areas. . The School
receives many requests each year for these matérials. Because
the distribution of these 'materials-is not in the School’s'mis-
sion, TIAGSA  does: not have the. resources to provrde these
publications. PR St TR EASIEEI

al in two ways. The first is through a user library on the
installation.: Most .technical iand 'school librariés:are ' DTIC
“users.” If they are “school” libraries, they may be free users.
The second -way:is for the office or organizétion to bécome a
government user. Government agency*users pay-five ‘dollars
per hard copy for reports of 1-100 pages and seven cents for
each:additional page over 100, or ninety-five cents per fiche
copy. Overseas users may obtain one copy of a report at no
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charge. The necessary information and forms to become reg-. |
istered as a user may be requested from .Defense Technical
Informatron Center Cameron Statron, Alexandna VA 22314-
6145, te]ephone commercral (703) 274 7633, DSN 284-
7633 ‘ e

R

Once reglstered an ofﬂce or other orgamzatlon may opena- .,

deposrt account. wrth the Nanonal Technical Information Ser-
vice to facrlltate ordenng materials, Information concerning
this, procedure will be provrded when a request for user status
is submrtted ;

S
0 O

Users are provrded biweekly and cumulative indices. These
mdrces are classified as a smgle conﬁdentlal document and
mailed only to those DTIC users whose organizations have a
facility clearance. This will not affect the ability of organiza-

tions to become DTIC users, nor will it affect the ordering of ..

TIAGSA publications through DTIC. All TJAGSA publica-
tions are unclassified and the relevant ordering information,

such’ as DTIC numbers and titles, will be published in The.. . .. .

Army Lawyer The followmg TIAGSA pubhcatlons are avail-
able through DTIC. The nine-character identifier beginning
with the letters AD are numbers assigned by DTIC and must
be used when ordering publrcatrons

Contracf Law

ADA265755 Government Contract Law Deskbook vol
~ 1JA-501- 1-93 (499 pgs). .
ADA265756 Gouernment Contract Law Deskbook, vol.
... 2/JA-501-2-93,(481 pgs).
AD A265777 Fiscal Law Course Desl(book/JA-506(93)
oo (@71 pgs) e

Legai 'A‘s's'igea‘.,c‘e‘ o

;AﬁBob‘ziz’? USAREUR ., Legal
. HandbooklJAGS-ADA-85-5 (315 pes).

AD A263082
261(93) (293 pgs).

AD A281240 Office Directory/JA-267(94) (95 pgs).

AD B164534 Notarial Guide/JA-268(92) (136 pgs).

AD A282033 Preventive Law/JA-276(94) (221 pgs).
AD A266077
Guide/TA-260(93) (206 pgs).

ADA266177 wms GurdeIJA-262(93) (464 pgs).

AD A268007 Family Law Guide/JA 263(93) (589 pgs).
Ofﬁce Admrmstratlon Gurde/JA 271(94) (248

AD A280725
L PES).
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Assistance .

‘Real Property Gunde—Legal Assistance/JA-

Soldiers’ and Sailors’ Civil Relief Act

ot
(SR AR

: 5:," . LaborLaw

SRR

, AD B156056 Legal Assistance: :Living Wills Guide/JA-

27391 (171 pgs).

AD A269073 Model Income Tax Assistance Guide/JA 275-
(93) (66 pgs).

- AD.A283734 Consumer Law GuideA 265(94) (613 pgs).

AD A27437O Tax Informatron SenesIJA 269(94) (129 pgs).

T

AD A276984 Deployment Gulde/JA-272(94) (452 pgs).

AD A275507 All' Force All States Income Tax Guide—
January 1994 :

l'

Admimstratrve and le Law ’

N |
Pl

“=AD Al99644 The Staff Judge Advocate Ofﬁcer Manager’s

Handbook/ACIL—ST—290

EREI T (SRR TN RS N Ty S et

ADA285724 Federal Tort Claims Act/JA 241(94) (156
ES)

AT Ll AT

AD A277440 Enwronmental Law ‘Deskbook, JA-234-1(93)
(492 pgs).

- AD A283079 Defeénsive Federal LrugatronlJA-ZOO(94) (841
pgs).

AD A255346 Reports of Survey ‘and Line of Duty Determi-
nations/A 231-92 89 pgs). . - |

AD A283503 Government Informatlon Practlces/JA-
o 235(94) (3ZI pgs) N

AI{»A215,9047 AR 15- 6 Investtgauons/JA 281(92) (45 pgs).

.
1it

L S

AD A286233 The Law of Federal Employment/JA-210(94)

(358 pgs)

AD A273434 The Law of Federal Labor-Management Rela-

tlons/JA-Zl 1(93) (430 pgs).
Developments, Doctrme, and therature

AD A254610 Mlhtary Crtatwn. Fifth, Edmon/JAGS-DD-92
SEE TR (18 pgS) : ;

NS

BT

oot o Cnmmal Law

AD A274406 Crimes and Defenses Deskbook/JAk337(93)
(191 pgs). ; « -

i
i

AD A274541 Unauthorized Absences/JA 301(93) (44 pgs).

AD A274473 NonJudlcml Pumshment/JA 330(93) (40 pgs).

€9




S UOAD A274628 'Seid Ofﬁcers  Legal Oriéntation/JA 320
(297pgs). | < Fi-

I )]’
b

A0 AD'A274407 ‘Trial Coitinsel and Defense Coiinsel Hand-
book/JA 310(93) (390 pgs).

‘. JJ(/ i

.‘t‘

PAC fthdt suppOrts battalron size units will
i reque‘st a consolidated publrcatrons account
for the entire battalion except when subordr-

g 'r/ ' nate Gnits in the batfalion are geographrcally

remote. To establish an account, the PAC
will forward a DA Form 12-R (Request for

ADA274413 Unrted States Attorney Prosecutrons/JA-‘ TR Estabhshment of a Publicatrons ‘Account)

338(93) (194 pgs)- SR RE g‘ land’ supporting DA - 12 sefies formis through

e PRI S abid e nin oy GV T Gl it B their DCSIM or DOIM as appropriate, 'to
Internatlonal and Operational Law S Tesl L the Baltimore USAPDC”2800 Eastern

G 8 e A s s o T TR OTLA LA Boulevard, Baltimore, MD 21220-2896.
AD A284967 Operatlonal Law Handbook/JA 422(94) (273 ~ The PAC. w1ll manage all accounts estab-

SID R TS pgs) e : ( M T AT 9:41 ' lished for the battalion it supports. (Instruc-
. ,Lt FIGUE k REERREE o ‘tions 'for the Wise of DA 12-series forms ‘and

Reserve Affairs B Ca teprocluctble copy of the fonns appear 1n

e Ty

AD B136361 Reserve Component JAGC Personnel Polr&és:’“f'" e
BRRIEES O Umts ot organlzed under a PAC.

PEETRNT BTN TS 1
R A I Vv R

Handbook/.lAGS-GRA-89-l (188 pgs).

AT
14

The f°"°“’mg CID Publrcatlon also is available through R
A CET oy
ORI '}W'

DTIC: ¢

FPRTIRRPS S H oy
TR '

AD A145966 USACIDC Pam 195-8 Criminal Investiga-"

_~tiops, Violation of the U.S.C. in: Economic

Crime Investigat-ions (250 pgs).

(3N

D he

N AP R
ERIRIES RN )v,:uu!

Those ordenng publlcatrons are reminded- that sthey are for

PR
govemment use only.

FIndicates newppublic.atjop or revised edition, , -
R h oy £ 41\;,&,"‘;.':-‘ ARG SRR

SRR IO WY D Coe s el [T
SN S A SR TR
2. Regulations and Pamphlets "
i l‘
Army Regulauans, Field Manuals ‘and Training Circulars.

lepy st (1")tli-;i‘eA US Arrny PuhltciatronsDrstnhutron Center
(USAPDC) at Baltimore_stocks and distributes DA publica- .

tlons and blank forms'that have Army-wide use. Its address " -

E R S SERUEOES S IR EURE T S BRI Y
. Commander ‘""" . bl e
- U.S. Army Publications = . .
AN DI LG DfSh'lbuthn Centcr (rl' RN (;‘\'i‘."x
2800Easter'n Bivd.
Baltlmore MD 21220 2896
RICRLEE S B3 DR o

(2) Units must have publrcatrons accounts to use any part.
-of the publlcatlons‘drstnbutrod system “The followmg extract .
. from Department of the Army Regulation 25-30, The Army

Integrated Publishing and Printing Program, paragraph 12-9c Anfiad

(28 February 1989); is provrded to assist Active, Reserve, and
Natronal Guard units.
Yok AT IR SRR LY 1

The units below are authorizfed'publications accounts with

Ceam Ty DT A

the USAPDC. ‘

U MY T e e W Lo E L L TSR LA

CEr

(l) AcuveArmy C ERCT

T LA ’ * 1. (a): Units organized under'a PAC tA

70

divoota

iy ;',{;Tavf;lr {3 vt R(C) S

Obtammg Manuals for Courts Martral DA Pamphlersi 4

‘ DA Pém‘ 25-33 )

‘y RN s E B ; r‘!. “ i

vt ’_ "Umts that are detachment size€ and above

- hay have a publlcatrons account To estab-

‘lish' an’ account these units will’ submrt 2

o DA Form'12-R and supportmg DA 12- series

5T orms through their DCSIM or DOIM, as
appropriate, to the Baltimore USAPDC,
2800 Eastern Boulevard, Baltimore, MD
21220-2896°

a_ﬁ' yecttons of F OAs, MACOMs,
mstallanans and combat divisions. These
staff sections , may establish a single account
* for each major ‘staff" element “ To establish
an account, thése units will follow the pro-
cedure in (b) above.
Cenilaodids 0 gt e
(2) ARNG u"nits lhat are company

size to State ad]utam‘s general. To establish

an account, these Units will submit a DA

Form 12-R and supporting DA 12-series

\|LJ \

“' ' forms through their’ Statc ad_tutants general
L 'to the Baltimore USAPDC 2800 Eastern
_ Boulevard Baltrmore, MD 21220-2896

HRETES l}t' [$ 508

3 USAR units that are company size
..and above and staff sections from division
"' lével dnd above. To esiablish an’ account
these units will submit a DA Form 12-R and
* supporting DA 12-series forms through their
. .supporting installation and CONUSA to the
‘Baltimore USAPDC 2800 Eastern ‘Boule-

3 vard Balttmore MD21220 2896

Aev e
( 0y

i

£ ) ROTC 'elements. To establish an
account ROTC reglons will submit a DA
" Form 12-R-and supporting DA 12-series
forms through their supporting installation
180 apd TRADOC DCSIM 'to the Baltimore
USAPDC, 2800 Eastern Boulevard Baltt-
N more, MD 21220-2896." Semor and junior
ROTC units will submit‘a DA Form 12-R
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and suppomng DA '12-series forms through ' -
their supporting installation, regrona] head- -
quarters, and TRADOC DCSIM to the Bal-

" timore USAPDC, 2800 Eastérn Boulevard o
Baltimore, MD 21220-2896.  ~ e

" Units not described in [the paragraphS] i
" above also may be authorized accounts.” To:
establish accounts, thése units must-send -

their requests through their DCSIM or
DOIM, as appropriate, to Commander, i:
USAPPC, ATTN: ' ASQZ-NV, Alexandria;
VA 22331-0302

Specific rnstructlons for establishmg ini- ©
tial distribution’ reqmrements appear m DA3~’"< :

Pam25.33. | oo

If your unit does not have a copy of DA Pam 25-33, you
may request one by calling the Baltimore USAPDC at
(410) 671-4335.

(3) Umts that have established initial drstrlbutlon require-

ments will receive copies of new, revised, and changed pubh—"

cations as soon as they are printed.

€)) Umts that requrre pubhcatrons that dre not on thelr ini-

tial drstrrbutron “list can reqursmon publtcatlons using DA

Form 4569. All DA Form 4569 requests wrll be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD
21220-2896. You may reach this ofﬁce at (410) 671-4335.

(5) Civilians can obtairi DA Pams through the National

Technical Information Service (NTIS), 5285 Port Royal Road,
Springfield, Virginia’ 22161. You may ‘reach this office at
(703) 487-4684

©) Navy, Air Force, and Marine Corps judge advocates
can request up to ten c0p1es of DA Pams by writing to
USAPDC, ATTN: DAIM APC-BD, 2800 Eastern Boulevard,
Baltimore, MD 21220- 2896 You may reach this ofﬁce at
(410) 671-4335, '

3 LAAWS Bulletm Board Semce

“a. The Legal Automatron Army-Wrde System (LAAWS)
operates an electromc bulletin board (BBS) pnmanly dedicat-
ed to serving the ‘Army legal commumty in’providing ‘Army
access to the LAAWS BBS, while also providing DOD- wide
access. Whether’ you have Army access or DOD-wide access,
all users will bé able to download the TJAGSA® pubhcatrons
that are avarlable on the LAAWS BBS.

b. Access to the LAAWS BBS: AT )

M Army access to the LAAWS BBS is currently re-
stricted to the foIlowmg individuals (who can s1gn on by dial-

»lng commercml (703) 806-5772 or DSN 656 5772)

BBS

(a) Actlve duty Army Judge advocates, oo o

(b) Clvrhan attorneys employed by the Department of :

'lheArmy" EERSPEENN "!‘;.‘ . R s,

:

(c) Army Reserve and Army Natronal Guard (NG)E
Judge advocates on active duty, or employed by the federal ,
govemment :

(d) Army Reserve and Army NG Judge advocates pot.
on active duty (access to OPEN and RESERVE CONF only);

e

(e) Actrve. Reserve, or NG Army legal admmrstrators

Active, Reserve, or NG enlisted personnel (MOS 71D/71E);

(i) Crvrhan legal support staff employed by the Army
Judge Advocate General’s Corps; : | Cn

(g) Attorneys (military and civilian) employed by cer-
tain supported DOD agencies (e.g. DLA CHAMPUS DISA,
Headquarters Services Washington); 7. [ - i ¢ .+ |

(h) Individuals with approved wntten exceptnons to the
access policy. ; ST T

" Requests for(exceptlons to the access pohcy should be
submrttedto o R P LS R PR i ‘ .
- LAAWS Pro_|ect Ofﬁce
- Attn: LAAWS BBS SYSOPS ' - -
+:9016BlackRd, Ste 102 .~ - - .
Fort Belvoir, VA 22060-6208 :

“{2) DOD-wide access to thé LAAWS BBS currently is
restricted to the following individuals (who can sign on by
dialing ‘comme’rcial (703) 806—’5791 or DSN 656-5791)'

All DOD personne] deahng wnh mnlrtary legal issues.

c.” The telecommumcatlons conﬁguratron is: 9600/2400/
1200 baud; parlty-none ‘8'bits; 1 stop bit; full duplex;
Xon/Xoff supported ‘VT100/102 or ANSI terminal emulation;
After signing on, the system greets the user with an opening
menu. Members need only answer the prompts-to call up and
download desired publications. - The system will ask new
users to answer several questions and tell them they can use
the LAAWS BBS after they receive membership confirma-

 tion, ‘which takes approximately twenty-four to forty-eight
“hours. ‘The Army Lawyer will publish information on:new

publications and materials as they become available through
the LAAWS BBS
i it 5 :

T d. lnstrucnons for Downloadmg F:les from rhe LAAWS

(1) Log onto the LAAWS BBS using ENABLE
PROCOMM or other telecommunications software, and the
communications pararneters hsted 1nsubparagraph ¢, above.
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(2) If you haye never downloaded ﬁles‘before. you will’

need the file decompression utility program that the LAAWS
BBS uses to facilitate rapid transfer over ithe. phone!lines.

This program is known as the PKUNZIP utility. For.Army;;

access users, to download it onto your hard drive, take the fol-

IOW1ng actions (DOD-wide aécéss ‘users. will have to obtain a

copy frorht their dources) after loggingon:: > .1 %, -

R ETRETIN RS Sl

(a) When the system asks, “Main Board Command?”
Join aconferende by entenng 1) ISP R ITA

e
“\‘ AT P e G e Vi '”]“:v..':‘

(b) From the Conference Menu, select the Automatron
Conference ”by entering (12] and hit. the enter key when asked
to viéW other conferehce membérs. ' P i

’(¢) *Once you have joined the Automation Conference,
enter {d] to Download a file off the Automation -Conference
menu.

HEFIE Chemin i v L e hH“ TN FO
(d) When prompted to select a-file name, ienter. [pkz
110 exe] This is the PKUNZIP  utility. file..; v

< (e)~If prompted to.Iselect a communications protocol,

enter [x] for X-modem protocol. SOt e

".&. (f) The system-will respond by giving you data such as
download time and file size. You should then press the F10
key, which will give you a top-line menu. If you are using
ENABLE 3.XX from this menu,’ select [f] for Files, followed
by [r] for Receive; followed by '[x] for X-modem protocol.
The menu wrll then ask, for a rl"tle mame. Enter
[c\pkzllOexe] STAUTRANT T ey

et vl (g)! If 'you are using ENABLE 4.0 select the: PROTO-
COL option and select. which protocol you wish to use X-
modem-¢hecksum. Next select the RECEIVE option and enter
the file hame ’ pkzl 10. exe" at the prompt ‘
A S R A ST IN I
(h) The LAAWS BBS and your computer will take
over from here.; Downloading the file takes about fifteen to
twenty iminues. | ENABLE ;will display information-on the
progress ‘of the transfer as it.occurs.; Once the operation ,is
complete the BBS. will display the message “File transfer
completed” and information on the file.: Your hard drive now
will have!the compressed version of the decompression pro-
gram needed to explode files mlth the ‘,ZIP” extepsion.
R AR dedrdmen s R T R . i
it (|) \]then the ﬁle transfer 1s complete, enter [a] to
Abandon. the conference: Then enter [g] for Good- bye to log-
off the LAAWS BBS. ST S P KR T ol
(J) To use the decompression program, you wrll have to
decompress, -ar.t'explode,” the program itself. ;To accomplish
this, boot-up into DOS and enter [pkz110] at the C:\> prompt.
The PKUNZIP utility will then execute, converting its files to
usable format. : When jt has completed this process, your hard
drive will have the usable, exploded yersion of the PKUNZIP
utility program, .as .well as all of the compressron/decompres-
sion utilities used by the LAAWS BBS.

(3) To.download a file, after. loggmg onto the LAAWS
BBS, take lhe followmgsteps - ,:,,,‘ e

(a) When asked to select a “Mam Board Command""
enter [d] to Download a ﬁle. i

(b) rEnter the name of the file you want to download
from subparagraph c, below, NA lrsung of avallable files can
be viewed by selecting File Dlrectones from the main menu.

I IR P B R S IR TR T o TR

(c) When prompted to select a. commumcattons proto-

(d) After the LAAWS BBS respondsk with the time and
size data, you should press the F10 key, which will give you
the ENABLE fpp-line. menu. If you arg using ENABLE 3.XX
select [f] for Files, fo]lowed by [r] for Becelve, followed by
[x] for X-modem protocol. If you are using ENABLE 4.0
select:the PROTOCOL option and select which protocol you
wish o use: X- modem«checksum Next select the RECEIVE‘
option. ST
.(e) ;. When asked,to enter a file ,name enter
[cl\xxxxx(yyy] where XXXXX. yyy is the name of t.he ﬁle - you,
wish to download. el AT i

(t') The computers | take over from here., Once the oper-
atron is complete, the. B,BS will drsplay. the, message 4'File
transfer completed..” and qurrnatron on the file. The file you‘
downloaded will have been saved on your hard dnve V :

(g) After the ﬁle transfer is complete log-off of the
LAAWS BBS by entermg [g] to say Good- bye

T (4) To use a downloaded ﬁle take the followmg steps

(a) If the file was not compressed, you “can use ll in
ENABLE without prigr. conversion. Select the file as you
would any ENABLE word processmg file. ENABLE will
give you a bottom line menu containing several other word
processing languages From this menu, select “ASCIL” After
the document appears, you can process it lrke any other
ENABLE file.

(b) If the file was compkre"ssed (having the “.ZIP” exten-
sion) you will haye to “explode;, it before entering the
ENABLE program. From the DO§ operatmg system C\>
prompt, enter, [plgunzrp{space}xxxxx zlpl (where KXXXX. z1p
signifies the iname of the file you ,downloaded from the
LAAWS BBS).,. The PKUNZIP uultty will explode the com-
pressed file.and make a new, ﬁle with the same name, but with
a new “DOC” extensron Now enter ENABLE and call up
the exploded file “XXXXX. DOC” by following instructions
in paragraph (4)(a), above. - - cyrea o g,

6.1 TJAGSA, Pyblications Available Through the LAAWS
BB,S' {The followmg is.a current list of TJAGSA pubhcauons
avajlable for downloadmg from the LAAWS PBS (Note that
the date UPLOADED is the month and year the file was made
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available on the BBS; publication date is available within each

pubhcanon)

FILE NAME

RESOURCEZIP, June 1994

ALLSTATEZIP  January 1994

P R A I
B o

i
ALAWZIP - June 1990
Wl
BBS-POL.ZIP

e

L

BULLETIN.ZIP ;. January 1994

{

CLGEXE'

DEPLOY.EXE

FOIAPT1.ZIP - - .-May:1994
IR

' UPLOADED

" December 1992

December 1992 Consumer Law Gurde

FEEL Ly
i} ‘ ¥

DESCRIPTION

A Listing of Legal

-* Assistance Resources, |

June 1994,

]994 AF AllStates .- 0
Income Tax Guide for '
use with 1993 state

i’». income tax retyrmns, °
January 1994.

£ovl Army Lawyer/Military £t

Law Review Database
ENABLE 2.15. Updat-

""" ed through the 1989

Army Lawyer Index. It

.. includes a menu system

and an explanatory '
memorandum,
ARLAWMEM.WPF.

Draft of LAAWS BBS
. operating procedures

for TTAGSA policy

counsel representative.

+»:List of educational tele- :

vision programs main-
tained in the video
information library at

“ TYAGSA of actudl = 2 -

classroom instructions
presented at the school
and video productions,
November 1993

Excerpts. Documents
were created in Word
Perfect 5.0 or Harvard

" Graphics 3.0 and zrpped
into executable file.

December 1992 Deployment Guide

Excerpts Documents -

were created in Word

Perfect 5.0 and zipped
into executable file.

Freedom of Information
Act Guide and Privacy
Act Overview, Septem-
ber 1993.

FILENAME
FOIAPT.2ZIP |
FSO 201.ZIP

P ‘," . ('1: '1" -
JA200A ZIP

s

IR
b

JA200B:ZIP -

JA210ZIP -

JA211.ZIP *  January 1994 .0
JA231:ZIP. - October 1992
o ,ﬂ_, , .

JA234-1.ZIP" ' {February 1994
JA235ZIP -~ August 1994

R [ 2 Ty e
JA241.ZIP ' ' September 1994
JA260.ZIP * " <March 1994

T "; EL F. i‘l ! H
JA261.ZIP - October 1993
JA262.ZIP * April 1994

S

sAugust 1994

' UPLOADED" - -

“June 19947

Tt

+Qctober 1992

HE
! LA

NIRRT

- August 1994 -

‘ November 1994

L L1 G
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‘I Download to hard only

DESCRIPTION Lot

Freedom of Informatlon
Act Guide and Privacy
Act Overview, Septem-

Vs ber 1993,

Update of FSO
Automation Program.
source disk, unzip to
floppy, then
A:INSTALLA or”

“B:INSTALLB.' ' ¢

Defensive Federal Liti-

'gation—Part A, August =

1994.

‘Defensive Federal Liti- -
gation—Part B, August
1994.

‘Law of Federal '
Employment, Septem-

ber 1994,

Law of Federal Labor--
Management Relations,
November 1993,

Reports of Survey and
Line of Duty Determi-
nauons—Programmed
Instruction.

Environmental Law - -
Deskbook, Volume 1,

- February 1994.

Government Informa-
tion Practices Federal

~Tort Claims Act, July -

1994,
'Federal Tort Claims
Act, August 1994, -

Soldiers’ & Sailors® " -
Civil Relief Act, March

1994

' Legal Assrstance Real

Property Gulde. June
1993

Legal Assistance Wills
Guide. ‘

73




FILE NAME: " - UPLOADED: .DESCRIPTION > "

 Family Law Guide, /. 111
- August 1993.°

JA263.ZIP !

by

- - August 1993;
R I"J."x

RARE R

¢ June 1994

S

Legal Assistance Con-
~ sumer Law Guide—Part

JA“2‘6’5A‘.th :

e e ol TR0 A, May 199400 0
JA?GSB;iTF;( 2 1‘,\ :_‘zJuhe%1994 : Legal Assistance Con-
Doty ml sumer Law Guide—Part
: B, May 1994.
LRI AN AR P N
JA267.ZIP¢ ;i cJulyi1994 Legal Assistance Office
Directory, July 1994,
SR ,’m"'?" oyl FOGT sennd. R AN |
IA268 ZIP. ;. March 1994 Legal Assistance Notar-
R ial Guide, March 1994,
JA269.ZIP,. .. . January 1994, , Federal Tax Informas: , ;
st EL T tion Series, Dccember
T . 1993,
JA27l ZIP ______ Mayjl994,i g e Legal Assistance Office;
STETS ST Administration Guide,
LSISE BT May 1994.

-February 1994 ..Legal Assistance . ;¢
Deployment Guide,
February 1994,

JA272.ZIP,.:
Cimbetomsrennnd
JA274.ZIP -y .-

March 1992 - ‘Uniformed Services ¢ £.1

R T IS WS ‘ Former Spouses’ Pro-
| oY TR I IC LR TR tection Act—Outline
VL and References.
JA275 ZIP ti oo August 1993 .- Model Tax Assrstancc AL
iy ir 21 Program
RS : S O .
: JA276.ZIP July 1994 Preventive Law Series,
s ene oD o per p July 1994 g e
R & e r‘r“; e
JA281.ZIP ;| November 1992 15-6 Investxgatwns
; 2]
JA285.ZIP January 1994 - S'enio'r Officers Legal ‘

IRRTI RUNE AR

Gbwdo - January 1994,
JA290ZIP . ., . March 1992 ;SJA Office Manager's
el e el Handbook.
: et SRR
JA301.ZIP January 1994 . Unauthorized Absences
oo ime T ¢ . Programmed Text, ¢ 7/}

T v et
L ;)i .
Oclober 1993 Trial Counsel and
- r ¢ Defense Counsél Hand- . (
book, May 1993.

August 1993.

JA310.ZIP

R Fo e O

74<

s:Orientation Deskbook, ,,r .

JA320ZIP January 1994

Poon b e
JA330@P1' ard

January 1994

JABTZIP

1
AR L SRy
JA4221.ZIP-: - - April 1993
R S
JA4222.ZIP - .5 April 1993 (i«
S TN BRSNS T S A I
JA422371P - ... April 1993

JA424ZIP | April 1993

JA4225ZIP " April 1993

UPLOADED.,...;;

RRERTAas RIS

“ary 1994,

*" October 1993 ¢
oAt

.DESCRIPTION

Westerie o oh
Senior Officer’s Legal
Orientation Text, Janu- -,

‘;Nonjudn:lal Pumshment

Programmed Text, June
1993.

Crimes and Defenses' "
Deskbook, July 1993.

Op Law Handbook,
Disk 1 of 5, April 1993,

*1Op:Law Handbook, - :

Disk 2 of 5, April 1993.

Op Law Handbook,
Disk 3 of 5, April 1993.

Op Law Handbook,
Disk 4 of 5, April 1993,

Op Law Handbook,
P LRI } ; T )[ - N ‘DiSk 5 Of 5.{\[)1‘“]1993-{
JASO11ZIP' i ' Juné 1993 TJAGSA Contract Law
R R Deskbook, Volume 1,
ORI e May 1993.
JASOI 32 ZIP “TJAGSA'Contract Law /-

Abu June 1993 l

~~~~~~

© July 1994

JASO5-1 3ZIP hily 1994
J.l‘,\‘ to . ”“‘t"’"

[N N
JA505-14 ZIP 1 Tuly 1994
n_r ¢ nlU ] RO
FIE R PR | ERRR
SR R AR

JAS05-21.ZIP.o «:July 1994  +*

IR e HITIS S
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1994,

*IContract Afttorneys'

Deskbook, Volume 2,
May 1993,

Contract Attorneys’
Course Deskbook, Vol-

" ume |, Part 1, July

1994.

Contract Attorneys’

-, Course Deskbook, Vol- -,

aots L

ume I, Part 2, July '
1994.

Contract Attorneys’
Course Deskbook, Vol-
ume I, Part 3, July

Contract Attorneys’
Course Deskbook, Vol-
ume I, Part 4, July
1994,

RS
Course Deskbook, Vol-

ume II, Part 1, July
1994,




FILE NAME

JAS05-22.71P. .
JAS05-23.ZIP .

JAS05-24.ZIP

TASO6-12IP
JA506-2ZIP
JA506-3.ZIP
JA508-1.ZIP
JAsos-z.er

JA508-3.ZIP

1JAS09-1ZIP

1JA509-2.ZIP

1JAS509-3.ZIP

1JA509-4.ZIP

.- DESCRIPTION

T I
P

-Contract Attorneys’

2..- Course Deskbook, Vol-

. UPLOADED,
- July 1994
. o ek
July 1994 -,
July: 1994 i .
November 1994
%l.' O

e November 1994 »
' ' Deskbook, Part 2, Octo-

November 1994

April 1994 %

April 1994

April 1994

November 1994

November 1994

November 1994

November 1994

ume II, Part 2, July
1994,

-..»Contract Attorneys’
' Course Deskbook, Vol-

ume II, Part 3, July
.1994. '

Contract Attorneys’ v

ume]I Part.4; July

‘] ,1994 Coem

S nmia

:Fiscal Law Course. " !

" Deskbook, Part 1, Octo-
< ber 1994 :

i

'Flscal Law’ Course
ber 1994.

Fiscal Law Course

Deskbook, Part 3, Octo--

ber 1994,

“Government Maleriel
Acquisition Course -
Deskbook, Part 1, 1994,

Government Materiel
Acquisition Course
Deskbook, Part 2, 1994,

Government Materiel
Acquisition Course
Deskbook, Part 3, 1994,

Federal Court and
Board Litigation

Course, Part 1, 1994. -

Federal Court and
Board Litigation
Course, Part(2, 1994.

Federal Court and
Board Litigation
Course, Part 3, 1994,

Federal Court and
Board Litigation
Course, Part 4, 1994,

Course Deskbook; Val-:

FILE NAME + UPLOADED ... DESCRIPTION
Centrect. C‘laimsr,‘ Liti{,l ‘
gation and Remedies
Course Deskbook, Part

Cvrenes 1151993,

JAS09-1ZIP  February 1994

R P

February 1994 , Contract Claims, Litiga-

1 tion, and Remedies - -
ST TV I N » Course Deskbook, Part.
Py e s 2419930

JAS09-2.ZIP.

S AT - S L R :
JAGSCHL.WPF March 1992 -,;JAG School report to
' DSAT.
- Contract Law Division
~. +1993 Year in Review,
. Y - Part 1, 1994 Sympo-- -
Lo sium, o

' ULl i o L enart
YIR93-1.ZIP January 1994

Contract Law Division
1993 Year in Review,
Part 2, 1994 Sympo- -
sium.

YIR93-2.ZIP ., ; January 1994

;o : -
i ' r o
[ 2T R h

January 1994 Contract Law Division
woavo o e oo 1993 Year in Review,
. Part 3, 1994 Sympo- .. - .
sium.

YIR93-3.ZIP

YIR93-4.ZIP January 1994  Contract Law Division
1993 Year in Review,
Part 4, 1994 Sympo-
sium.

YIR93.ZIP January 1994 Contract Law Division
. 1993 Year in Review

“text, 1994 Symposium.

f. Reserve and National Guard organizations without
organic computer telecommunications capabilities, and indi-
vidual mobilization augmentees (IMA) having bona fide mili-
tary needs for these publications, may request computer
diskettes containing the publications listed above from the
appropriate proponent academic division (Administrative and
Civil Law, Criminal Law, Contract Law, International and
Operational Law, or Developments, Doctrine, and Literature)
at The Judge Advocate'General's School, Charlottesville, Vir-
ginia 22903-1781. Requests must be accompanied by one
5 Ya-inch or 3 1/2-inch blank, formatted diskette for each file.
In addition, requests from IMAs must contain a statement
which verifies that they need the requested publications for
purposes related to their military practice of law. '

g. Questions or suggestions on the availability of TTAGSA
publications on the LAAWS BBS should be sent to The Judge
Advocate General’s School, Literature and Publications
Office, ATTN: JAGS-DDL, Charlottesville, VA 22903-
1781. For additional information concerning the LAAWS
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BBS, contaét the System Opérator; SGT Kevin Proctor; Cotht

mercial (703) 806-5764, DSN 656-5764, or at thg address in

paragraph b(i)(h). above I RIS

2ot Geonabn

Liod s [

4. TJAGSA Informatlon Management Items

3. Each mémber of the staff and f"fa'culty at:‘The Judge
Advocate General’s School (TJAGSA) has access to the
Defénse Data Network (DDN) for electronic mail (e-mail).
To pass information to someone at TJAGSA, or to obtain an
e-mail address for someone at TJAGSA a DDN user should
send ah e-miail megsggglto REEERr T B RS AP S TR P

[

postmaster@Jags2 Jag. v1rg1ma edu”

TR RN IR BT S Lo B BTN
b Pérépnnel~'dq51r1ng to reach someone at TJAGSA via
DSN should ‘dial 934-7115 to get the TIAGSA receptionist;

then ask for the extension of the office you wish to reach.

€. The Iudg‘e"Advoi:’ate General’s'School also has a toll-
free telephoné number To call TIAGSA, dial 1-800-552-
39780 7 U L
N1 PPN

5. Articles
ol b et 12920 v o, GIV T
The following information may be of use to judge advo-
cates il ‘performihg their duties:

B
)] Vo Vi na) L0 vienerd Rl Y
vy ST i iy
G E P
GUL
Ny o neminels Bodp vyl AT AN
weotv s oY Qi
A A RUDT
i pnonexic e be oF sud A
bt Lo Lentnin & HOpe vy
i skt s 1 vkl
TLIIO0 ST VAT e 0 00D T e :
vt ot b rrnitas Lo sl oy oot
VSR RS § T L I PR T | PR T AP RO i
Gro Innoomer ol L on i IS S F R
toyptsren b b oo fon e
A AR PR Ta o AR R
cun v bannyre onn s e . i
ik e et simslal Dol i LIRS
Vrspotute 6orisde . Lo 25D oo edesr oo nonbinin li

ol st sildeg ool bos vty s and Gy

RVETH B o TR IR T TR F I A LSRR 15 (PO sl et
AZDAUT Yo b e b v enuaw un s anndn 1y
r.l S T Lo U 2 PRSP LT . vk .
ML UL G D00 W by el ERTEY LN
witnailded bos cuevo ! oot Podnr el
-Fm_;m‘ AV i eniio b S INTH
CUTAAL o v e e ST TN

Elaine A} Carlson, Batson,\J.E.B., and!.". "\
Beyond: The Paradoxical Ques:t for Rea-

" .soned Peremptory Strikes in the Jury Selec -7 (<.t
-\ . tion ‘Process, 46 BAYLOR L. REv. 947

1 (1994)
Charles Robert Honts, Assessing Children’s

K '"Credibili!y" Scientific bnd'Legal Issues .in © 71171

e 1994 70 N.D.'L. REv. 879 (1994).

v

6. The Army Law Library Service

With_the closure and realignment’ of many Army installa<
tions; the Army Law Library System (ALLS) has become the
point of contact far redistribution of materials contained in
law libraries on those installations. The Army Lawyer will
continue to publish lists of law library materials made avail-
able as a result of base closures.,-Law librarians jhaving
resources ;available for redistribution should contact Ms. Hele-
na Daidone, JAGS-DDS, The Judge Advocate General’s
School, United States Army, Charlottesville, Virginia 22903-
1781. .Telephone numbers are DSN:.934-7115, ext.: 394, com-
mercial: (804) 972-6394, or facsimile: (804) 972-6386.

[ S sirnts 1 US. Government Printing Office: 1995 — 386-699/00012 §
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